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Bepxosencmeo npasa, 603M0HCHO, He KAKAA-MO YHU-
8epcanvHas eOUHCMBEHHAS KOHUeNUUs, HO, cKopee, cembsi
83AUMOCBA3AHHBIX KOHUENUULL.

Hsnuen Jlesun

Ymobvl noHAmMb HE0OX00UMYI0 63AUMOCEA3b MeXH(-
0y BepxoseHcmeom npasa kaxk udeanda ¢ XOPOUIO CKOH-
CMPYUPOBAHHBIM KOHCUMYUUOHHBIM CPOEM, He HYHCHO
cuumamo, 4mo 6ce 20cy0apcmea OO0MHCHbL UMemb U
umerom Ha NpaKmuke 0OUHAKOBYI0 KOHCMUMYUUOHHYIO

cmpyKmypy.
Mopmumep Cennepc

IIpasosoe zocyoapcmao, Rechtsstaat, kak oo 06bi14HO
NOHUMAEMCS, He ABTISEMCS MeM Jce cCambim, umo BepxoseH-
cmeo npasa (Rule of Law) kak mo 06viuHo noHumaemcsi.
B Rechtsstaat npaso, koHmponupyrousee NOIUMuUKY, A67sem-
s 3AKOHOM, NPeOnoUmumenbHo KOOUGUUUPOBAHHBIM, 8 1O
épems kax 6 Bepxosencmee npasa 6 cumyavyuu kondrukma
npasa u NOAUMUKY — MO NPAaso, cO30aHHOe peuleHUAMU
cy008.

Mon Cmrwapm



B IOBPLIN ITYTDH

Heckonpko netr Hasajy MockoBcko-IletepOyprekuin
dunocodckuit ky6 u gBa MHCTUTYTA Poccmitckoit akageMun
Hayk — VIHcTuTyT Qumocopun u VIHCTUTYT rocymapcTBa
U npaBa npu y4yactum cypeini Koncrurynmonnoro cyma PO
yapenym MeXaVCIUIUIMHAPHBI LeHTp ¢unocodum mpa-
Ba, KOTOPbIN B Ka4e€CTBE OFHOI 3 CBOMX BOXKHEMIINX 3a[a4
IIPOBO3I/IACKU/I Pa3pabOTKy POCCUIICKOV TOKTPUHBI IIPaBO-
BOT'O TOCYZApCTBa. Vimesa akTMBHOrO pa3sBUTUA POCCUIICKON
NOKTPUHBI IPAaBOBOTO TOCYAAPCTBA, KaK, BIIPOYeM, U MHMU-
LMAaTUBA CO3[AHMUA CaMOTO MEXAMCLUIUIMHAPHOTO LIeHTpa,
npuHagnexana Ilerpy HaBupgosuuy bapen6oiimy. U on ke
Haya/l e€ peajbHYI pa3paborky. Ilpemmaraemass umraresio
KHUTa — 00 3TOM.

B kHure 06061al0TCSI MHOTO/ETHUE Pa3MBbIIUICHNUA
aBTOPA, IOCBSAIIEHHbIE TPo6/IeMaM IIpaBa U IPaBOCO3HAHNA
pOCCUITCKOTO 0611[eCTBa, HEOOXOAMMOCTH MPaBoOBOI pedop-
Mbl. OCHOBHYIO MBIC/Ib, KOTOpasi IPOXOANUT U OObefuHAET
BCe IIPeJCTaB/IEHHbIE B KHNUTE T€MBbI U CIO>KETbI, MOXKHO BbIpa-
3uth 06muM cmosom: Koncturyums. Ilouemy nmenno Kon-
CTUTYLUS ABJIAETCA, JO/DKHA CTaTh /A HAC U CUMBOJIOM, U
KBJMHTICCEHIVEI ITpaBa U KakK CHenaTh TaK, YTOOBI OHA CIIY-
CTUIACh C Heba Ha 3eMJTI0 U CTaJIa PeaibHO paboTaloIeN CIi-
JIOJ B IPAaBOBOM IIPOCTPAHCTBE CTPAHbl — BOT BOIIPOCHI, KO-
TOpBIe 3aHMMAIOT bapeH6o0iiMa KaK y4eHOTO ¥ BOIHYIOT €r0
KaK IpaXJaHIHa.

LJeHTpanbHBI CIOKET KHUTY, NABIINI €1 Ha3BaHUE, -
3TO COOTHOILIEHNE AHI/IO-aMePUKAHCKOI MJieV BEPXOBEHCTBA
npasa (Rule of law) u eBpomneiickoit ngen mpaBoBOro rocy-
napcrBa (Rechtsstaat). U Ta, u fpyras MMeroT cBOMM cofiep-



JKaHMeM NPUOPUTET IIpaBa Iepefi 3aKOHOM, NPEeNCTABIAIT
coboit pasHbie GOpMBbI ObOecreyeHNs] TaKOTO NPUOPUTETA.
B ciydae BepXOBEeHCTBA IIpaBa 3TO NOCTUTAETCA Yepe3 aBTO-
HOMHYIO CYAeOHYIO CHCTeMY, KOTOpas He IPOCTO peannsy-
eT 3aKOHBI, IIOIBO/IS YaCTHbIE Cy4ay oz obiiye HOpMBL, a
CBOVIMU pelleHVMMM CO3/aeT IpeliefeHTl, IprobpeTaolye
CUIY 3aKOHQ, U ABJIAIOL/EC TeM CaMbIM ICTOYHUKOM IIpaBa.
B ciydae npaBoBOro rocyflapcTsa BbIpa)K€HIMEM U MICTOYHU -
KOM IIpaBa, BO3BBIIAIIINMMCA HaJl 3aKOHAMU U 33[AI0LIVM
VIM IIPaBOBOI BEKTOP, AB/AETCA NMICaHasA KOHCTUTYLINA, U He
IPOCTO KOHCTUTYLVA, a KOHCTUTYLUSA IPSIMOIO JAeMCTBUA,
KOTOpPas HENOCPEICTBEHHO, a HE TONbKO YePe3 pelieHn KOH-
CTUTYLIIMOHHOTO CY[a, 33/]efiCTBOBaHa B CY[ieOHYIO IPAKTHKY.
V3nuiHe TOBOPUTDH, HACKOIbKO BaKHbI, aKTya/IbHbI BBIBO-
IIbl, K KOTOPBIM IpUX0oAuT aBTop. OTeuecTBeHHAs IIpaBOBas
HayKa M POCCUIICKOe OOIIeCTBEHHOEe CO3HaHME ITOCTEIEeHHO
yCBaMBaIOT MBIC/Ib, YTO IIPaBO U 3aKOH — He OJHO U TO XK€,
Y YTO IIPaBO BbIlIe 3aKOHA. OTHAKO HET HMKAKOW ACHOCTHU
B BOIIPOCE O TOM, KaK 9TO pas3nuure 0OHapy>XUBaeTCs U pe-
aNN3yeTCcsa B IOPUAMYECKON IPAKTUKe, KaK YHOCTOBEpAETCA
HEeIIPAaBOBOI XapaKTep TeX VIV MHBIX 3aKOHOB, KaK IPaK/IaHe
MOTYT 3alIMTUTD cebs OT HuX. Ta KOHKpeTusauus unen mnpa-
BOBOT'O TOCYApCTBa, KoTopyio npepnaraet [1.]1. bapen6oiim,
IIO3BOJISIET OTBETUTH HA 3TY BOIPOCH], 00O3HAYaeT IyTb,
Ha KOTOPOM HaJlo MICKaTb 3TN OTBeThl. OHa >Ke IIOKa3bIBaET,
YTO IIPaBOBOE TOCYJAPCTBO HUKAK HE CBOAMUTCA K TOMY, 4TO
TPOMKO MMEHYETCS JUKTATypoOll 3aKOHA, JaXkKe MCKaKaeTcs
3TUM IIOHVMMAaHUEM.

XoTenoch 6bI 06pAaTUTh BHUMAaHME €ll€ Ha OJHY UJIEIO,
KOTOPYIO IIEPBBIM B OTEYECTBEHHOJ HayKe Hadajl IIPOBO-
IUTb, OTCTauBaTh U pasBuBarh II.[I. BapeH60171M. Peun uper
0 KOHCTUTYLVOHHO} 3KOHOMMKE, II0J] KOTOPOJ IIOHMMAETCsA
IIPaBOBOE PETY/INPOBAHNE SKOHOMMKI C I[e/IbI0 00eCTIeyeH s
MaTepMaJIbHBIX TApPAHTUN KOHCTUTYLVOHHBIX IIPaB U CBO-
6op rpaxzaH. YenmoBe4ecTBO He MPEOOJIENIO N0 HACTOSAIIETO
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BpeMeHU OMOTIEVICKYI0 OMIEMMY MEX[Y CPaBHUTEIbHO ChI-
TOVI >)KM3HBIO B €IMIIETCKOM PabCTBe M CBOOOON TOMTOJHOTO
Ony>xgaHus B mycTbiHe. HO OHO MOCTOSIHHO TIBITaeTCs Cie-
naTh 3T0. KOHCTUTYIIMOHHASA 9KOHOMUKA ¥ KaK MEeX[VICIU-
IIMHAPHAS 00/1aCTh 3HAHUS, U KaK 00I[eCTBEeHHasI TPAKTUKA
— OJHO V3 COBPEMEHHBIX YCWINI B JAHHOM HaIpaBJICHUN.
Ona mpeparaetT myTh, HO3BOJAIOINIT OO/Iee MONTHO, YeM
paHbllle, COEANHUTDb GopManbHble IPaBa U CBOOOMABI TPaXK-
JIaH C peaTbHBIMI BO3MOXKHOCTSIMU JTIOJIEIA.

I1.[]. Bapen60iimM nuieT Tak>ke CBOOOTHO, KaK U MbIC-
mut. OH He CTPEMUTCsI 3a[aBUTh YUTATENsI aBTOPUTETAMMU,
IIOKOPUTDb YYEHOCTBIO, 3AKaThb B JKe/lIe3Hble TUCKI JIOTUKIU.
HeT, oH mpPOCTO [eMUTCS MBICSIMU — MBICTISIMU, BO3HUK-
IIVIMY Y HETO B Pea/IbHBbIX >KM3HEHHBIX CUTYalMsX, B OIbI-
Te aIBOKATCKOI paboThl, B MeXIyHapogHoM obierun. OH
JIeTUTCST MU, TI0 6OJIbILeN YacTy, B 6€CXUTPOCTHOI GopMe,
HO/B3YSICh apPTYMEHTaMMU, KOTOPbIE JIETKO IPOBEPsIEMBI, alles-
MpyA K paKkTaM, KOTOpble ITof pyKoit. OH He CTONIBKO M3/1ara-
€T OKOHYATe/IbHbIe HaYYHbIE ITOTY ¥ BBIBOJbI, CKOIBKO IIPU-
I/IalaeT K pasropopy. OH IOHMMAET, YTO TeOPYs IPaBOBOTO
rOCyJapCcTBa B HAIINX POCCUIICKIX YCTIOBUAX — OOJIbIle, YeM
COBOKYITHOCTD 3HaHMIL. JTO emé 1 o0IIecTBeHHAsA MO3NUIIVIA.
PekoMeHIysl YUTaTETI0 KHUTY, XOTe/ ObI BHIPAa3UTh HA/ISKTY,
YTO OHA BBI3OBET Y HETO afIeKBaTHYIO OTBETHYIO PEAKIIVIO.

A.A. Iycetinos,
axkademux PAH



BMmecTo BBeeHuA.
PASTPAHMYEHUNE, KOHBEPTEHII VA
VN 3AMEHA TOKTPUH ITPABOBOI'O
T'OCYIJAPCTBA 1 BEPXOBEHCTBA ITPABA
YEM-TO HOBbIM?

B neHb 3aBepiieHyst paboThI HaJl 9TOM KHUTOIT, 3 arpe-
ns 2013 ropga, 6pita omy6nukoBaHa MH(POPMALMS O BBICTY-
IUVIeHN) Ha KOH(epeHIMN BMuIle-TpeMbepa IpPaBUTEIbCTBA
Poccuiickoit ®epepanun Onbru [onopen, 3asBusiieit, 4to 38
MIUUJIMOHOB POCCUAH «HENOHATHO IZie U 4YeM 3aHATbI» U CO3-
faoT npobmemsl s obiiecTBa. [IprBOXY HMOMHOCTBIO 3TY
uHbopMaLmo ¢ caitta mail.ru.

3nauumenvnas uacmv mpyoocnocob6HO20 HAceeHUs
Poccuu 3adeticmeosana HA HenecUMUMUSUPOBAHHOM PbiH-
Ke mpyoa u npeocmasnsem cepve3Hyto npobnemy 0ns oOuse-
cmea. O6 amom suye-npemvep Onvea lonoodey, 3aséuna va IV
Mexc0ynapooroti KoHpepeHyuu no IKOHOMUUECKOMY U COUU-
anvHOMY PA3BUMUIO: NO ee CTI0BAM, «ce200Hs 8 Poccuu 86 mnn
ues06eK 8 MpPyoocnocoOHOM 803pacten.

«K coxanenuro, Haw pviHOK mpyoa npaxmuuecku ce-
200HA Hesle2UMumMu3uposar. B cekmopax, komopuie Ham 6u0-
HbL U NOHAMHDL, 3aHAMO 6ce20 48 man uenosex. Bce ocmano-
Hble — HEeNOHAMHO, 20e 3aHAMbL, Yem 3AHAMbL, KAK 3aHAMbL»,
— yumupyem lonodey, «Mumepgpaxcy.

Omu modu co3daiom cepvesHvie NPobremvl 0N 6Ce20
obujecmea, yeepeHa euie-npemoep.

Kpome moeo, Tonoodey, cuumaem, umo no ypoeHio k6éa-
nupukayuu 6 bonvuuxcmee cneyuanvHocmeti Poccus om-
cmaem om muposozo yposus Ha 20 nem.



12

«9mo He nycmoti 36yk. Mol omcmaem 6yK6anvHO 1noO
6onvuuHcmaey cneyuanvHocmeti, eciu He no écem, Ha 20 nem
0Mm MUP06020 puiHKa Mpyoda. 30ecb 0OueHb 8aHHO yuacmue 00-
uiecmea 6 nodzomoske cmanoapmos. Cmanoapmos 00nHHO
6vimv okono 800», — cka3ana oHa.

Tonoodey, 0obasuna, wmo 8 Poccuu maxxice caumkom
MHO20 pabouux npogeccuti — 6onee 8 mvics4, uezo, No ee Co-
8aMm, Hem «HU 8 00HOL cmpaHe MUpa».

OTtpmaBas JO/DKHOE CMEIOCTY TaKOTO 3asIBJIEHNS BULIe-
IpeMbepa, KOTOpas JO 3TOro IOYTH B OAMHOYKY BBICTYIIAjIa
NPOTYB NPUHATYUA ONVIO3HBIX 3aKOHOB, IIPEJCTABIIAETCS, YTO
TaKoe 3asiBJIeH)e XapaKTepu3yeT paboTy He TONbKO HbIHEI-
HETO NPABUTENIbCTBA I POCCUIICKOTO MOMUTUYECKOTO PEXU-
Ma, HO OTpa)KaeT OCTPYI0 HEOOXOMMOCTh B KOHKPETU3aIUN
MOHATNA, IPUHLINIIA, JOKTPpUHBI IIpaBOBOro rocymapcrsa Kak
pykoBogsiero nonoxenua Koucrurynun Poccun. Ty Hyx-
HO TOBOPUTDH y>K€ O TOM, B KaKOM TOCYHAPCTBE MbI XXUBEM,
€C/IM IIPaBOBOE IIPOCTPAHCTBO HBIHEIIHETO ITOCYAAPCTBA He
OXBAaTBIBAET IOYTH IIOJIOBMHY TPYHOCIIOCOOHOTO Hace/IeHNs
crpanbl. [loxoxe, B Hamen curyanun npobema ormpepese-
HIA JOKTpMHBI IIpaBOBOro rocygapcrba ABIAETCA ITTABHBIM
BOIIPOCOM He TONBbKO ¢rmocodum nmpaBa 1 KOHCTUTYLMOHA-
NM3Ma, HO U BbDKMBAHMA CTPaHbl. YeTKO ONpenennTb Hally
IIOKTPUHY BPsIJ| /IY YAACTCsI Oe3 ee pa3rpaHUYeHNs C JOKTPU-
HOJ1 BepxoBeHCcTBa IpaBa, KOTOpasd ABIAETCA KPaeyroabHbIM
KaMHEeM MHOTVX Ba)KHBIX MEXIYHApOIHbIX KOHBEHINII U J10-
TOBOPOB, IOANMCAHHBIX Poccueit 1 06513aTeIbHBIX K IIPUMe-
HEHMIO Ha ee TEPPUTOPUN.

MHe B cBO€e BpeMs CJIeTKa JOCTAaBaIoCh U ele MHOIA
MIOCTaeTCs 32 KOHI[EMINI0 OMO/MENICKUX MCTOKOB JOKTPUHBI
paspenenus Bnacrent. [loaTomy MHe He X04eTCs, HO IPUXO-
IOUTCA KaTeropM4ecKy He COITIAIIATbCS C TeMU, KTO IIbITa-
eTCsl MCKaTh HeuyTo Oosbliiee, YeM UCTOKM VIM IPOOOpasbl
INOKTPUH IIPAaBOBOrO rOCYAAPCTBA U BEPXOBEHCTBA IIPaBa, B



13

AaHTUYHBIE U VIHBIE CTapble BpeMeHa. Y IOKTPUHBI BepxoBeH-
CTBa IIpaBa €CTb «OTeI-OCHOBaTeNb» — aHIMMYaHMH laii-
cM, y KOKTpUHBI IIpaBOBOro rocymapcrBa MMeeTCsl MPOCTO
«oter» — Vimmanymn Kant. Jlaiicu chopmynmpoBan foK-
TpuHY B pabore 1895 ropa, KaHT — mpumepHo 3a cTO 7IeT 10
3TOTO B CBOMX ITO3/{HUX paborax. [JokTpuHa [laiicu cpopmy-
NTMpOBaHa JyIs1 AHITINM U MaJIONIPYMEHVMA B PYTUX CTPaHaX,
0CcO0EHHO TeX, I7ie /IeICTBYeT HeaHIIOCAKCOHCKAs IIpaBOBast
crctema. Bce aTo cTasmo o61uM MeCTOM aKafieMUIeCcKIx pa-
00T, IOCBAIIEHHBIX BEPXOBEHCTBY NpaBa. KoHCTUTYLMOHHOE
IpaBo co3paeTcs, mo Jlaiicy, peleHnsAMy CyHoB, YTO HUKAK
He CoYeTaeTcs ¢ NOAPOOHBIMM IMCAHBIMYM KOHCTUTYIVIAMU
KaK OCHOBOIIOJIATAIOIIVIM MCTOYHMKAMIU KOHCTUTYI[MOHHO-
ro ImpaBa IMOJABIAIONIEr0 OOMBUIMHCTBA CTPAH OCTAIbHOIO
HEaHI/IOSI3bIYHOTO MHUPA.

KoneuHo, aHrmmitckuii A3bIK (TOYHee, TOMAaHBbI aH-
IIMIICKUTL) CTan GaKTUIeCKV MEXIYHAPOJHBIM sI3bIKOM M-
POBOTrO O01eH S, U €TO TO3UIUY IPOJOJDKAT CTPEMUTENBHO
yKpennATbcsi, 6maropaps, Hampumep, VHtepHery. OmHako
AHITIOCAKCOHCKUII IIPaBOBOJ MEHTA/INTET ¥ OCHOBAHHBII Ha
MHOTOBEKOBBIX Tpaguuusax obmero mpasa (common law)
IOPUIMYECKII 3[PaBbIl CMBICTI, IPETOM/ISACH B IOMAaHOM aH-
IINIICKOM IPYTMX HAPOZIOB U HEJOCTATOYHOM IIPaBOBOM 3Ha-
HVV CaMbIX KBa/IM(UIVPOBAHHBIX IIEPEBOAYNKOB, YCKOTb3a-
0T, II0YeMY 3HaYeHVe MHOTUX ITOHATHUI I LIe/IbIX MHCTUTYTOB
OCTaeTcsA HENOCTAaTOYHO SCHBIM. B Hawasme TpeTbero ThICA-
qe/leTHsA 9TO CTAJ0 OCTPHIM BOIIPOCOM MEX/YHApPOJHOIO
¥ HallOHAJILHOTO IIpaBa, IOCKO/IbKY BEPXOBEHCTBO IIpaBa
YIIOMAHYTO B KPYITHEMIINX MEXYHAPOSHBIX IOTOBOPAX Kak
TpeboBaHMe K IPUMEHEHNIO B MTOJIMCABIINX STH JJOTOBOPBI
TOCYZlapCTBaX, YTO HAIIPSAMYI0 OTHOCKUTCSA U K Poccum.

[IpegocTaBUM C/IOBO TaKOMY aBTOPUTETHOMY aB-
TOPY, KaK Cymbss MeXIyHapOZHOTO Cyfa CIpaBeIMBOCTI
(International Court of Justice) Xmcamm Osapma (Hisashi
Owada), koTopsbIil 1o aToro 6bII MpencTaBuTeneM SMOHUK
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B OOH u gBakKzbI MOOBIBaI Ha ITOCTY npefcenaTens CoBeTra
besonacunoctu OOH.

B cBoem BbIcTymneHnn Ha KoHpepeHIuu Mex/yHa-
ponHot accoumanyy opuctos (International Bar Association)
B [onkonre B 2007 TORY OH CKa3as, 4To, XOms Ppasa «éepxo-
BEHCMBO0 Npasa» cez00HS 8 Mode, 0icUB/IeHHble debambl cpe-
OU yueHbIX U NPAKMUKOE N0 8HEOPEHUI IMOTi KOHUeNyuu 6
Hu3Ho npooommaromes. Konyenyus u mepmun npoucxoosm
U3 KOHCIMUMYUUOHHOT 00KMPUHBL 0014€20 AH2I0CAKCOHCKO20
npasa. Ho daxce mam ona uemxko He onpeodeneHa.

B oene «Iop npomue Bywa» 6 2000 200y kax0as cmopo-
HA AKMUBHO CCbIIANACh HA 8epxo8eHcme0 npasa. Cumyauus
KOHPY3a, CKIA0bIBAIOWASACS 6 CBA3U C NPUMEHEeHUeM MepMU-
Ha 8 cepe aHeIOCAKCOHCK020 NPAsa, MonvKo ycyzyonsemcs
npu npumeHeHUU KOHUENUUU K Me#O0YHAPOOHbIM NPasoom-
Howenuam. «Ileperecerue Ha mMexOyHAPOOHDLE YPOBEHD KOH-
uenyuu, KOMopas sA6711emcs 6 0OCHOBHOM PACNPOCHPAHEHHOT
cpeou aHenoA3biuHbIX CMPAH CUCeMbL 00u4e2o npasa, mpeoy-
em peKoHUuenmyanu3ayuu 6epxoeeHcmea npasa».’

«PexkoHLlenTyanusanua» IepBOHAYA/IbHON [OKTPU-
HBbl BEpPXOBEHCTBA IIpaBa Tpebyercsa B Havame XXI Bexa s
IPUCIOCOOIEHN ee K HY)K/JaM HeaHIIOCAKCOHCKUX CTPaH U
MeXIYHapOJHOTO coobmiecTBa. Tem 6ormee 4TO «BepXOBEH-
CTBO IIpaBa» CTajl0 TEPMUHOM MEX/YHapOJHOIO IpaBa, Ko-
Topoe cornacHo aeknapanysaM OOH o6s3anuce cobmropath
IpaKTUYeCKM BCe CTpaHbl Mupa. BepoATHO, HY>)XHO pasnu-
4aTh MEX/YHapOJHOE, IPMHATOE IIyTeM KOHCEHCYCa BepXo-
BEHCTBO IIpaBa, KOTOPOTO HY>KHO ¥ MOXXHO JOCTUTHYTb, U
HAlLlIOHAJIbHOE BEPXOBEHCTBO IIpaBa aHIJIOSA3BIYHBIX CTPaH,
KOTOpOe IpK 9TOM OyleT MMeTb U Hal[MIOHA/TIbHbIE OT/INYVS
U He Be3Jle IpUMeHMMO. TaM Xe, rjje KOHCTUTYIMOHHO cdop-
MYIMPOBAHO (WM SABIAETCS KOHCTUTYIVIOHHO-IIPABOBON

! “The Rule of Law: Perspectives from around the Globe”, General
Editor Francis Neat, LexisNexis, London, 2009, pp. 151 - 155.



15

TpajyIVell) HOHATUE «IIPAaBOBOE TOCYIAPCTBO», HY>KHO IIPU-
MEHSATD ¥ pa3pabaTblBaTh Ha HALMIOHAJIbHOM YPOBHE UIMEHHO
ero. [IpucyrcTBue croBa «rocyfapcTBO» B IIOHATUN «IIPABO-
BO€ TOCY/IapCTBO» B PYCCKOM A3bIKe He laeT JIMHIBUCTUYE-
CKV 000CHOBAHHOJ BO3MO)XHOCTM IIEPEBOAVTD 3TO BBIpaKe-
HIe Ha aHIJIMIICKUI S3BIK KaK «BepXOBEeHCTBO IpaBa» (Rule
of Law). ®unocodum 1 10prcIpymeHIuy XOpoLIo U3BECTHO,
4TO «TOCYJApPCTBO» U «IIPaBO» ABJIAIOTCS Pa3sHbIMU ITOHATH-
aAMn. B xHure OyzeT npuseneH npumep, Kak [lapramenTckas
accam6ress Cosera EBpormel B 2007 rofy moutu pazobpanach
I 3aKOHOZIATe/TbHO 3aKpemnyIa ONMM3Kuil K IpaBUIbHOMY IIe-
peBOJ; MOHATUA «BEPXOBEHCTBO IIpaBar. IlonmHbI ycrex He
OB IOCTUTHYT, TOCKO/bKY He OBbITIO IOHATO, YTO ceifdac 6e3
Mapajule/IbHOTO aHa/au3a IOHATHA IPAaBOBOTO TOCYLApCTBa
Henmb3sl CPOpPMYIMpPOBATh U TOYHBIE NApaMeTpPbl MOHATHSA
BEPXOBEHCTBA IIpaBa.

Hoxtpune [TpaBoBoro rocymapcra (Rechtsstaat), mo-
ObIBaBILell B I[MHUYHOM YIIOTPeOIeHUY y HAIVICTCKON BJIa-
ctu B rurnepoBckoit Tepmanum (1933-1945), Tpebyercs
celf4ac BO3BpallleHNe K CBOMM >KVBUTEIbHBIM KaHTOBCKNUM
VICTOKaM — ero (pumocodckoil ¥ KOHCTUTYIMOHAMNCTCKOM
JOKTPVHE HMPVMHLMAIIOB IPaBOBOTO TOCYyAapCcTBa. JTO OymeT
He TaKOJ IIPOCTOM IIPOLeCC — € YYE€TOM OIIpee/IeHHOM apXa-
MYHOCTY KaHTOBCKMX TEKCTOB, a TAKXe M3-3a OTCYTCTBUA B
pesybTaTe OMMOKY epeBOJYNKOB BO BCeX 0e3 VICKTIOUeHNIS
nepeBofiax Kanra Ha pycckmii A3bIK aKTUBHO JCIIONIb3YEMOTO
VIM TepMIHA «KOHCTUTYIV» (Verfassung).

Ho MoxeT OBITh, HY)KHO HPOCTO OOBEAVHUTH 00e
NOKTPUHBI B OfIHY M IIOfi MEXIYHApOMHO JTOMUHMUPYOLIUM
MMEHEM «BEPXOBEHCTBO IpaBa» pa3pabaThiBaTh U «PEKOH-
LENTyanu3ypoBaTb» €€ IPUMEHUTENIbHO K peanusaM Hadaja
XXI Beka? MoxkeT ObITb, IaTh IMPOCTHIE U TOHSATHDBIE KAXK/O-
MY IIPMHINIIBI BEPXOBEHCTBA ITpaBa, 00pa3oBaTh BOKPYT HUX
0011[eMIPOBOJI IPABOBOJ KOHCEHCYC? B mocTaHOBKe 9TUX BO-
IIPOCOB €CTh PE30H.



16

Ha nepsblit B3I/IAM, IOYeMY HeNb3s MOMTU IO IpO-
cTeiilleMy YT U He OOBSABUTD JIBe HOKTPUHBI IBYMS CTO-
pOHaMM OTHOJ MeJiasy, BKIIOYAOIMMU B ce0s1 OHU U Te JKe
IIpaBOBble XapaKTepucTuku? OTBET JIEKUT He TOJIBKO B pas-
JIVYUY QHITIOCAKCOHCKOTO 06IIero mpasa ¥ KOHTVHEHTA/lb-
HOTO PYIMCKOTIO IIpaBa: IEPBO€ PAa3BUBAETCSA Yepe3 PelleHNs
CY[OB, BTOpO€ CBSI3aHO (pOpMa/IbHBIMU paMKaMM 3aKOHOfa-
Te/IbHOTO akTa. JJokTpuHa lIpaBoBOro rocygapcrsa ceityac,
B Hayajsie XXI Beka, Ha OCHOBe IPUHATUA 4-TO IIOKOJIIEHNA
KOHCTUTYIINI, 3aTPOHYBILEro 0oJee TOMOBUHBI CTPaH MMpa
Y BKJIIOYAIOIIETO B ceOs MeX/[yHapOfHble CTaHJAPTHI IIPaB
YyeloBeKa, OOHOB/IACTCA M B 3HAYMTE/NIBHON Mepe C/IMBAeTCs
C KOHCTUTYI[MIOHA/IN3MOM, CTABIIVM, B CBOIO O4epenib, 6a30ii
s punocodum npaBa. KOHCTUTYIVIOHHBI Haf30p depes
CYZBI /WM IpYTYie OPTaHbl KOHCTUTYLIIOHHOTO HaJj30pa Io-
3BOJIsIET MPaBY 0OY3/bIBATh TOCYAAPCTBO ¥ €0 HalpaB/IeH-
Hble Ha y00CTBO rocammnapaTa 3akoHbl. [IpuHIUI IpsaMoro
NeVICTBUA psAfa KOHCTUTYLMI, KakK, Hanpumep, KoHcrury-
uun P®, mpemocrapiiAeT NONOMHUTENbHbIE TEOpPETUYECKUe
Y IPaKTUYeCK)e BO3MOXXHOCTY 3alUThl Pa3BUTHUA CBOOOIBI
Y TpaXKAaHCKOro ob1mjecTBa. HenmonHas coBMecTMOCTD JIOK-
TpuH Paspenenusa Bmacrteit u IlpaBoBoro rocymapcrsa Tpe-
OyeT He MX MeXaHMYECKOT0 OObeAVHEHNSA B HEKMil OOV
IPUHIUII 3aKOHHOCTY, @ TOHKOT'O aHa/lIN3a UX pasauduii u
IyTell BO3MOXXHOTO IIOCTENIEHHOTO CONMVDKeHMS M KOHBep-
reHIMN. VIHaue MOXXHO yTPaTUTb BaXKHbIe 3HAYEHNA KaXKO0l
U3 NOKTPUH, HAIIpYMep IPVHIUII CTPeM/IeHA K MUPY, 3aJ10-
xeHHbI1 KantoMm B nokTpuny IIpaBoBoro rocygapcTsa, uim
BO3MOXHOCTb OII€PaTMBHOTO NPUMEHEHNA JOKTPMHA/IbHBIX
OCHOB II0 TI060MY KaXX/JOZHEBHOMY CyZleOHOMY Jeny, KaK B
NIOKTpUHe BepxoBeHcTBa IpaBa.

(HempocToit Ka)keTcsi M KOHBepreHUMsl OOIero aH-
I7IOCAKCOHCKOTO ¥ KOHTMHEHTAJIbHOTO PMMCKOrO IipaBa. B
3TOM CMBbIC/Ie 51 6Bl 0OpaTmn BHMMaHMe Ha MoHpeansb, Ife
IOPUCTBl — TEOPETUKMU ¥ NMPAKTUKM — pabOTaOT OfHOBpe-



17

MEHHO B [IBYX Pa3HbIX IIPABOBbIX TPAAULMAX. DTa IIpaBOBas
nmaboparopus MoxeT reHepupoBaTb OObenVHEHHOE IIPaBoO
oymymero. CefyeT TONbKO IIOCETOBATh Ha HEy4acTye ¢ obe-
UX CTOPOH IpefcTaBuTeneit dpunocoduu npasa.)

[TompobyeM OCTaBUTb B CTOPOHE TOT OECCIOPHBII
(daKT, 4TO IOPUCTHI «IIEPENCIIONb30BaMN» IMOHATHE Bepxo-
BEHCTBA IIPaBa, a TaKXKe IbITAIOTCA BMECTE C IPOJBIDKEHN-
€M CETOJHS 9TOTO IMOHATHA MOJHATD (TOYHEee, BEPHYTb) CBOM
IPeCTVDK B HAIIVIOHATTBHOM I'PaXKIaHCKOM OOIIeCTBE U MeX-
JIYHapOJZHOM COOOIeCTBe, ITOYEPKHYTh CBOIO BaXXHOCTD U
He3aMEeHMMOCTb. B pedax Ha BBICOKMX IIPAaBOBBIX MEXIYHa-
PORHBIX (pOpyMax IOPUCTOB BEMMYAIOT «IEXOTWHIIAMY, Cpa-
YKAIOIVIMIICS 32 BEPXOBEHCTBO IIpaBa». B 06513aHHOCTY KaXK-
JIOTO I0PVCTA AaIIPMOPY BMEHSAETCS PhIlapcKas 6eCKOphICTHAS
6opbba 3a BEpXOBEHCTBO IPaBa, KaK Oy/TO 3TO He OOBIYHAs
npodeccns, nosponsomas obecrneynBaTb ce6sA U CEMbIO,
BBINIOJTHSSL HEKYI0 OOIeCTBEHHO-TIONIE3HYI0 paboTy. MbI He
NOJDKHBL «[JeMOHU3MPOBaTb» CBOK HAy4YHYI0 U IIpaKTuUye-
ckyto nesatenbHOCThb. Eme Credan LiBeitr mpoHnyHO Xapax-
TEpPU30BaJI IOPUCTA KaK «OIIACHOTO TUTPa B IKYHITIAX OyMaXK-
HBIX Iaparpados».

JlosyHraMu u BOCKIMLAHUAMY, JaKe OYeHb 3MOLM-
OHAJ/IbHBIMY, HE/Ib351 3aMEHUTb peasIbHbIIl AHAIN3 PeasbHO-
ro nonoxxeuus seuert. Ham B Poccun HeT HUKakoro pesona
PAUTHCS B MBILIHbBIE VTN, HAOOOPOT, CIUIIKOM IIPO3pavyHbIe
OfIe>X/Ibl BEPXOBEHCTBA IPaBa, YTOOBI He CHITPATh OMTYI0 CBU-
Ty TOJIOTO KOPOJIsi. Y HAac eCThb JIpyrue MOHATHbIE IPOOIEMBI,
CBsI3aHHbIE C JOKTPMHAJIbHBIM OIIpefie/IeH/eM TOHATHUS «IIpa-
BOBOE IOCYZapCTBO», 3alIMICAHHOTO B TEKCT POCCUIICKON KOH-
ctutyyun. Cratba 1 Koncturyunun PO rnacut: «Poccus ectp
IieMOKpaTudeckoe efiepaTuBHOE IIPaBOBOE FOCYyAapCcTBO». B
TO >Ke BpeMsA TeKyuuii TeKkcT Koncturynum PO He pacKpbl-
BaeT 3TO IOHATHE. B cBA3M ¢ aTuM npepceparens Koncru-
tynuonHoro Cyma Poccuiickonn @epepauym B. [I. 3oppkun
ormedaeT: «KOoHTMHeHTanbHas cucreMa IpaBa 0asupyercs
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Ha IOHATUN «IIPABOBOE IOCYAAPCTBO» — TOM, YTO B3ATO 3a
ocHoBY Hamelt Koucturyuymu. Hy>kHO OTMETUTD, YTO 3TO I1O-
HATNE BO B3aMOCB:A3M ¢ peanuaMmu XXI croneTus ee ket
CBOEJI JOKTPUHA/IbHO-KOHIIENITyaIbHO pa3paboTKy, 4TO I10-
TpebyeT TeCHOTO COTPYZHMUYECTBA IOPUCTOB 1 G1I0COPOB».
B. [I. 30pbKuH cUMTaET, YTO, XOTA MPOOIEMaTHKa IPaBOBO-
IO TOCYZIapCTBA MIOCTOAHHO HAaXOAUTCA B LIEHTPE BHUMAHUA
CIIEIVIaJIVICTOB B 06/1aCTY KOHCTUTYL[MIOHHOTO ITpaBa, TeOPUN
u ¢unocoduy mpaBa, «K HACTOSIIEMY BpEeMEHM ellje HU I10
OJHOMY M3 IPVHUNUINAIbHBIX aCIIEKTOB 3TOV T€MBI He CIIO-
JKUJIOCh TOTO €UHCTBA B3I/IAJOB, KOTOPOE IO3BOJISIIO OB
TOBOPUTb O HA/INMYUM B POCCUIICKON IOPUAMYECKON HayKe
OO0IIeNpU3HAaHHO JOKTPMHBI IIPaBOBOro rocypapcrsa. Her
€MHCTBA JIaKe B BOIIPOCE O TOM, KaKle MMEHHO NPU3HAKN
IIPaBOBOTO TOCYIApCTBA B CBOEN COBOKYIIHOCTM OTPa’KalOT
€T0 CYLIHOCTDb».

9TO Ba)XHAasA KOHCTUTYLVMOHHO-IIPABOBAs 33/ladya, OT
KOTOPOI1 Bce paBHO He yiiTu. OHa ompefesaeT, TOYHee, MOXKET
OIIpefe/IATh Hallly KaKJOLHEBHYIO XXI3Hb. CIIeYIOIINM yXXe
BOIIPOCOM CTAHET BBIACHEHME BMECTE C MEXK/YHAPOJHbIM CO-
00111eCTBOM, YTO MMEHHO MBI ITOJIICANIN B TEKCTaX MEXTY-
HAapOJHBIX JOTOBOPOB ¥ 0053a/MIch COOMOaTh 1107, UMEHeM
«BEPXOBEHCTBO IpaBa». Ho, 1moxoxe, cenyac B3auIMHOE He-
IIOHVMaHMeE 3aILJI0 C/INIIKOM JIaJIEKO, ¥ I03TOMY OIpENENUTh
«IIpaBOBOE TOCYHAAPCTBO» 0e3 pasrpaHNYeHNs eTO C IIOHATH-
€M BE€PXOBEHCTBA IIpaBa CTaJIO YK€ HEBO3MOXHBIM.

PasHnia A3bIKOB, A3BIKOBBIX CMBIC/IOB U IIOATEKCTOB
KpaliHe Ba)KHa IPY JIMHTBUCTUYECKOM U MEHTATIbHOM Ilepe-
BOJie, 0COOEHHO KOHCTUTYIIIOHHBIX TEPMUHOB. 3HAMEHUTHII
aMepuKaHCKuil punocod nmpasa u CyfbsA BBICOKOTO paHra Pu-
vapy [losHep obparun oco6oe BHMMaHMe Ha IepeBOj] KOH-
CTUTYLMOHHBIX TEKCTOB ¥ Ha aHAJIOTUIO JIMHIBACTUYECKOTO
IepeBoja 1 CYAENICKOI MHTepIIpeTal M 3TUX TeKCTOB. 1o ero
MHEHMIO, KaK B CY[eJCKOJM MHTepIpeTauuy KOHCTUTYLUNI
€CTb 3/IEMEHT B XOPOILIEM CMbIC/IE COABTOPCTBA, KOIA CyHbs
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NUIIET O IPAaBOBbIX MOMEHTAX, KOHKPETHO He 3alMCaHHBIX
B KOHCTUTYLIMY, TaK U IIEPEBOMYMK, €CIIN OH JEVICTBYET 4eCT-
HO U XOYeT IepefaTb CBOEMY YMTATEN0-COBPEMEHHMKY I10-
HATHBII [JI HETO CMBICTI, ABJIAETCA TAKOI'O JKe POfia «COaBTO-
POM» IIepeBOAVIMOrO IM KOHCTUTYI[MIOHHOTO TeKCTa.?

K coxxanennto, Takoi «4eCTHBIN» IIOXOJ, IIPUBE K He-
[IpaBMIBHOMY II€EPEBOMY Ha aHIVIMVICKMIL TEpPMIHA «IIPAaBOBOE
rOCyJapCcTBO» U3 MHOIMX JE€CATKOB KOHCTUTYLMII MUPA KaK
«BepxoBeHCTBO npaBa» (Rule of Law), xoTs B mocnennem cro-
BOCOYETaHMM HET IIPSAMO YKa3aHHOTO B IIEPBOM C/IOBA «TOCY-
fapcTBO». Bee 6BIIO YeCTHO: MepeBOAUNKY KOHCTUTYIVIOH-
HBIX TEKCTOB Ha aHIMIMIICKNI He 3Hamu o Kanre, Rechtsstaat,
IIPaBOBOM TOCyJapCTBe. ITO YeCTHOE HEe3HaHMe IPUBEIO K
CO3[JAHMIO OTHIOAD HE IMHIBMCTUYECKOI], a PaBOBOI 1 MEX-
IYHApOIHO-TIOINTIYECKON IIPO6IEMBI MHTEPIIPETALIUU MeXK-
NYHApOJHBIX JOTOBOPOB ¥ MHOTMX HAIlIOHA/JIbHBIX KOHCTU-
TyUMI B COOTHOLIEHUN NTOHATUII IIpaBoBoro rocymapcraa u
BepxoBeHcTBa mpasa.

Kpome Toro, 6ymer HelmpaBMIBHO T'OBOPUTH TOJIBKO
O HMOHATMAX, TaK KaK HY)XHO MAEHTUPNUUNPOBATH VN pas-
pabaTbIBaTh NOKTPUHBL [IpaBoBble JOKTPMHBL. Y Hac (KCTa-
TU, KaK ¥ B aHIJIMIICKOM fA3BIKe) He 0000 pasInyaoT «KOH-
LEeNLUNIo» U «JOKTPUHY». XOTs, HA MOV B3IJIAJ, X MOXXHO
Y HY>)KHO pasrpaHn4uBaTh. KOHIIENIIO MOXXET BBIBMHYTb
0601 yIeHBIT ¢ 00653aHHOCTBIO, KOHEYHO, MOTUBUPOBAThH
€e Hay4HbIMI loBofamu. Korza ke Mbl TOBOpUM O JOKTPUHE,
CrIefyeT OXXUAATh CUCTEMY Hay4YHbBIX B3IJIA/IOB, IIOTyYMBIIYIO
OIlpefie/leHHOe VU BceoOllee IpM3HaHNe B aKaleMIYeCKOM
Y IIpaKkTideckoM npodeccuonanbHoM coobmectse. (VHTe-
PecHO, HO, Ha MOJ B3IVIAJl, HE COBCEM IIPAaBUIbHO HaIMCall
npodeccop Huxomac Pyc (Nicholas Roos) o mpaBoBom rocy-
[lapCTBE KaK O «TOKTPVMHATBHON KOHIIETII».)

* Posner R. Overcoming Law. Harvard University Press, Cambridge,
Massachusets, 1995, p. 492-497.
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«IIpaBoBas JOKTpPUHA» SIB/IAETCSI 000COOIEHHBIM Tep-
MWHOM aHIJIMIICKOTO s3biKa. «[IpaBoBas OKTpUHA SAB/ISIET-
Cs BA/IIOTON IIpaBa, — MNUIIYT aMepUKAHCKue podeccopa I
IIPOZIO/DKAIOT, — 3a4acTYIo HOKTPVMHA B popMe IpelefileHTa
CTAaHOBUTCA IIPaBOM, IIO0 KpallHell Mepe, KOIja MCXOAUT OT
cynoB. CyneOHble MHEHNUA, BbICKa3aHHbIE IIPY BBIHECEHUN
pellleHns, CO3[al0T MpaBWIA WIN CTAaHAAPTHI, KOTOpPbIE CO-
CTaBJIAIOT COTepKaHue MPaBOBON JOKTpuHBL [loka mpupo-
71a ¥ BIVsIHYE IIPAaBOBOJ JOKTPUHBI HEIOCTATOYHO M3Y4IEHBI.
AxafieMyyeckyie IOPUCTBI M IOMUTONIOTY MOTYT IPOBORUTH
VMHTEHCUBHBIE JICC/IEOBaHNA B OO/acTy IpaBa, HO OHU B
OCHOBHOM UTHOPUPYIOT JJOCTVDKEHUA APYT fpyra... IIpaBo-
Bas NOKTPMHA YCTaHABIMBAeT Ha Oyfyliee paMOYHbIE YCIIO-
BUA IJIA pelleHNnsA CyAeOHBIX Jenl... VccmenoBaTenm-1opucThl
VMHTEHCUBHO PAacCMaTPUBAIOT BOIPOCH HOPMATVBHOIO 3HA-
YeHNA JOKTPUHBI, HO V[EAI0T MajJo BHUMAHMS TOMY, Kak
OHa IIPYMEHAETCS Ha IPAKTMKe. YYeHbIe JPYTUX HAyK MOTYT
JleflaTh BXHYIO OINCATENbHYI0 paboTy peanbHOro QPyHKIN-
OHMPOBAHUA CYOB, HO B OCHOBHOM UTHOPUPYIOT 3Ha4YEHIE
IIPaBOBOI HOKTpMHBL. COOTBETCTBEHHO, MBI CO3/IaeM I/IOX0e
HOHMMaHMe Hanbomee BaKHOTO BOIIPOCA: KaK IpaBo QyHK-
IVIOHUpYeT B obmecTBe».” KOHe4HO, 3Ta MHTepecHas Xapak-
TePUCTUKA IPOOIIeM, CBI3aHHBIX C CO3aHMeM Y IPYMEeHeHN-
€M IIPAaBOBBIX JJOKTPYUH, OTHOCUTCA K IIPeIefIeHTHO CHCTeMe
00IIer0 aHITIOCAKCOHCKOTO IIpaBa. IIpm 3TOM Hy>XHO HOM-
HUTD U 3aMedaHue Pudappa Ilosnepa: «bonbmmHcTBO cyzei
nydiie obpaiaTcs ¢ pakTaMu, YeM C JOKTpUHaMm».*

Hammm poccmiickue nmpo6neMbl ¢ IIpaBOBOM JOKTPU-
HOJI 3aK/TI0OYAIOTCS B ITOYTY IIOTHOM OTCYTCTBMM BOMM K €€
cosganmio. Cyaby y HaC He CO3[al0T IpeLefleHThl, a yIeHbIe-
IOPUCTBI HE CTPEMATCS K TaKOM BBICOKON CTereHu (uio-

* Tiller E. H., Cross F. B. What is Legal Doctrine // Northwestern
University Law Review. 2006. Vol. 100, Ne 1, p. 518.
* Overcoming Law, p. 195.
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codcko-mpaBoBoit abcrpakuun. Iloxoxke, B Poccun topu-
CTBl B paMKaX IOPUCIPYHEHIVN He CMOIYT pa3oOparbcs C
BOIIPOCaMM JIOKTPMHAJIbHOTO OIlpefie/ieHNs IPaBOBOTO TO-
CyJapcTBa M BEPXOBEHCTBA IIpaBa 06e3 aKTMBHOTO YYacTVA
¢unocodun mpasa.

[TpumenntenpHo Kk CIIA cynbsa [losHep muier o «ze-
npodeccuoHanM3alny IPaBOBBIX VICCTIEOBAHNII», B IIEPBYIO
odepenb B chepe KOHCTUTYIMOHHOrO npasa.’ OH oOpaTni
BHMMaHIe, YTO JOKTPUHAJIbHbIE MCCIEIOBAHMS COKPAIIAIOT-
csI, 0COOEHHO Cpefyl MOJIOABIX YYEHBIX B S/UTHBIX IOPUIV-
4eCKMX By3aX, IIOCKOTIbKY CHM3UJICSI YPOBEHb KOHCEHCYCa B
paMkax mpodeccun, a TakKKe IOTOMY, YTO pe3y/IbTaThl TOK-
TPUHA/IbHBIX UCC/IEOBAHNUIL Y X METOJOJIOTMA HEPeIKO CTa-
BATCA HOJ, COMHEHIe.

[TosHep nuieT, YTO MOHOIOMNIO IOPUAUIECKUX TOK-
TPUHAIMCTOB» 3a ocnefHMe 30 JIeT 3HaUNTe/TbHO IOTeCHUIN
9KOHOMUCTBI, KOTOPble CBOMM BTOpP)KeHMEM B 00/1acThb Ipa-
Ba «PEBOJIOLMOHM3VPOBaMN IpodeccroHaabHOe ITOHMMA-
Hue» B cepax KOPIIOPATMBHOTO IIpaBa, (PMHAHCOBOTO IIpa-
Ba, 0AHKPOTCTB, aHTUMOHOIIOJIBHOTO PETyIMPOBAaHM, B3SB
MHOTVIe OTPacC/y IpaBa (BK/I0Yasad KOHCTUTYIVOHHOE IIPABO)
IIOfi CBOIO OIeKy.® BMsAHNIO KOHTMHEHTAJIBHON TpaguIiy
[To3Hep mpuNUCHIBaeT yCUIEHME aKaJZeMUYeCKOil paboThI
II0 MHTEpIIpeTauyy Ipasa ¢ no3unuii ¢punocodpun npasa u
MopasibHON Gunocodun, a TakXe ¢ COIMATbHBIX ITO3UIIUI, B
CBSI3M C YeM Y4eHble-I0pUCThbl 0Ka3a/lNUCh B TOJIIIE MTOIUTONIO-
roB, ¢pumocopoB, SIKOHOMICTOB U COLVIOTIOTOB.”

«KoHCcTUTYIIMOHHOE TIpaBO OCTaeTcs Hambosee Iipe-
CTVDKHOM cepoit i akaieMndeckux opuctos. OHO npu-
BJIEKaeT MHOTO CIIOCOOHeNINX ROKTpuHamicToB. Ho oHM
IOTEPSA/IN CBOIO IVIABHYIO ayquTOpUIO — cynei. OHu ceifyac

>Overcoming Law, p. 84.
¢Overcoming Law, p. 84-85.
7Overcoming Law, p. 86.
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IUINYT OPYT And Apyra... Bo Bce Bospacrarmomenn cTerneHu
TpaJVIVIOHHBIE IPAaBOBBIE VICC/IENOBATENMN HECIIOCOOHBI OT-
BevaTh Ha Haubosiee OCTpbIe BOIPOCHI O Ipase».®

JTa KapTMHA, HApMCOBAaHHAA ONHUM U3 aBTOPUTET-
HEMIINX Cy[ey BBICUIETO 3B€HA, KPYIHENIINM TEOPETUKOM
u ¢punrocopom npasa CIIIA, 1 Hac ckopee yTeIINTENbHa,
TaK KaK JJaeT Hafle>K/1y, YTO MbI €llle He OII03/1aeM, €C/IV BKIIIO-
YUMCA B IIOTOK MUPOBON IOPUIANYECKON MBICTIN. Y HUX UJET
MHTEHCUBHAsI Hay4YHas MEXIUCLIUIUIMHAPHAs paboTa 1Mo Ha-
XOXK[IEHVIO HOBBIX ITyT€, II0 KOTOPBIM IIPaBO IPOHMKHET B
Haubomee OCTpble MPOOIEMBI COBPEMEHHOCTU. Y HAC IpO-
MO/KAeTCA 3aTAHYBIIAACA IIOCTCOBETCKAs MOKTPMHA/IbHAA
crgyka. Ho Tak Jxe Kak OHM He CMOITIM aTh JOKTPUHAIbHOE
00bsACHEHNEe CBOEMY BEpPXOBEHCTBY IIPaBa, TaK ¥ MBI 1AIeKO
He YIIM B CO3JaHUM NOKTPVMHA/IbHBIX OCHOB CBOErO IIPaBo-
BOT'O FOCYZIapCTBa. A celf4ac y>Ke Hallla JOKTPMHA Hy>KHa UM
UL OIIpefie/IeHNsA CBOEN, @ HaM HY>KHO OIIPEJENIATh CBOIO Ye-
pes cucrteMy KOOPAMHAT COBIIA/IEHUI M PACXOXKIEHUI C Bep-
XOBEHCTBOM ITpaBa. I Obl MPeNIoKIIT pacCMaTpPUBATh IOH-
TVie TOKTPVHBI KaK 6071ee BBICOKYIO U CHCTEMATH3VPOBAHHYIO
paspaboTKy BayKHOTO IPO6IEMHOT0 BOIIPOCa IIpaBa 1o CpaB-
HEHMIO C NIOHATHEM KOHUenuuu. JJOKTpuHa, KCTaTH, MOXKET
BKJIIOYAaTh B Ce0s1 ¥ HECKONbKO ONMM3KUX, HO HE TOMTHOCTHIO
COBITQJIAIOLI X KOHLIETIL M.

Poccniickoil JOKTpUHAIbHON yhadey, KOHEYHO, ABJA-
€TCA KOHCTUTYIIMOHHAA 3KOHOMMKA, pasBUTas 3a MOC/IeHIE
y>Ke IOYTH IONTOpa gecATwieTuA. Hamm sKOHOMUCTBI OT-
CTa/ OT IOPUCTOB B OCMBIC/IEHUY IPUMEHEHUA KOHCTUTY-
LVIOHHOV S5KOHOMMKM K HaIllM POCCUVICKUM PeIUAM.

[Togxom 9KOHOMUCTOB K /0601 TpobieMe UMeeT JBe
ocobenHoctu. [lepBas: m1000i1 BOIPOC OHM BCETZa paccMa-
TPUBAIOT C IBYX CTOPOH. [lo-aHITIMiICKM BbIpakeHue «C Of-
HOJI CTOPOHBI — C JIPYTOJl CTOPOHBI» BBIIJLAANT Kak «under

#Overcoming Law, ,p. 87-88.
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one hand — under other hand» (c ognol pyku — c gpyroi
pykn). B cBoe Bpemsa mpesupent CIIA JInupon [I>koHCOH
TpeboBan: «Haiijure MHe OZHOPYKOrO 9KOHOMMCTA, KOTO-
pbIll MOT OBbI IaTh HEBYCMbICTIEHHBIN, KOHKPETHBIVI COBET».
FOpucTs ToXKe 6BUIM OB Pajibl OTONTY TAKXKE «C OTHON PYKU
— C JIpYTOil PyKI», HO OT HUX BCETZa XXAYT OIpeNeTeHHbIX
I OfIHO3HAYHBIX OTBETOB.

Bropas ocobeHHOCTD U jaxke IpobIeMa 3aKITI0YaeTCs
B TOM, YTO 3KOHOMICTBI, HEMHOTO CBBICOKA OTHOCACH K IIpa-
By, B TOM 4lC/Ié KOHCTUTYLIIOHHOMY, He BIIOJIHE OCO3HAJIN,
YTO KOHCTUTYIMOHHAs 3KOHOMMKA — 3TO CAMOCTOSITe/IbHAS
HayKa cO CBO€J MeTOJOJIOTMEl ¥ TEPMUHOIOTMEN, CO CBOUM
MOHATUIHBIM aIIIAPaTOM, CO CAOXKMBIIMMICS TPaUIA-
M. KOHCTUTYLIMOHHO-TIPaBOBYIO MaTepPUIO HAJ0 OCBaMBaTh
¥ BOCIPMHMMATb HapaBHE C 5KOHOMMUYECKOI, IIOTOMY YTO
TOJIbKO IIPY 3TOM YC/IOBUM MOYKHO OCYILIECTBUTb HACTOSAIINIA
KOMIUIEKCHBIN aHanmm3. Hanpumep, ¢ nmofaum AByX rapsapy-
CKMX 39KOHOMJCTOB, ABHO Cfie/IaBIINX 3asABKy Ha Hobernes-
CKYIO IIpeMUI0, B KOHIle TepBoit nekansl XXI Beka Bo3oOma-
[laJI0 MHEHME, YTO YBe/lINY€eHNe TOCYAApCTBEHHBIX PACXO/IOB,
CBSI3aHHOE C yBeIMYEeHMEM TOCYJapCTBEHHOIO [OJra, Ips-
MOJI IOpOToll BefieT K COKpalleHUIO MM JaXke INpeKpalie-
HII0 pocTa skoHOMMKM. OpHako B 2013 roxy crygeHT Tomac
XepHzioH M3 MaccauyyceTCKOro yHMBEPCUTETa IepecyuTall
3HAMEHUTBIX Y4YeHBIX. 3[leCb 3ac/lIy)XXuBaeT LMAThI OTPHI-
BOK 13 cTatby Aipes KoToBa B aipe/IbCKOM HOMepe Ia3eThl
PBK Daily:

IIpogpeccopa Iupeapoa Kennem Pozogp u Kapmen
Patinxapm onybnuxosanu céow pabomy «Pocm 60 epems 0071-
2a» 68 2010 200Y. B Heti OHU UYUUNU IKOHOMUHECKYIO UCOPUIO
20 sedyujux pazsumoix cmpan 6 1946—2009 200ax u npuwinu
K 861600y, 4o npeoodoneHue 2ocoonzom ommemxu 6 90% BBII
eedem K pe3komy 3ameosieHUt0 PoCma IKOHOMUKY — 6 CPpeOHeM
0o -0,1% BBII. 9mom 661600 nomom aKmueHo UCNOIb306AT-
cs1, 4mobvL y6eOumv NOIUMUKOS U 001U4ecmeeHHOCHb 6 HeoO-
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X00UMOCMU HeCKOLL SKOHOMUU Hepe3 noebluleHUe HAI0206 U
ypesatue eocpacxooos. Hanpumep, 6 EC k Hemy anennuposan
espoxomuccap Muwenv bapuve, a 6 CIIIA — enasa 6100xcem-
Ho20 komumema koHepecca CIIIA pecnybnuxaney Ilon Paiia.
Oounako nepenposepka uccne008aHusi 2apeapockux npogec-
COpo6 NoKa3and, 4mo 6viCOKUL 20C00712 6NUSEM HA MeMNblL
pocma He cmonv dpamamuuno. «CpedHue memnvl peanvHO20
pocma BBII 6 cmpanax, z0e 2ocdone npesviwiaem 90% BBII,
8006ue-mo paser 2,2%, a ve —0,1%», — coenanu 661600 cmy-
denm Maccauycemckozo yuusepcumema Tomac XepHOoH u
npogeccopa Matikn Sui u Pobepm Ilonnun 6 ceoeil pabome
«/leticmeumenvHo U 8bICOKULL 2000712 CUCEMHO CHUNCAem
akonomuueckuti pocm: Kpumuxa Paiinxapm u Pozogpgpar.

Bce nauanocw ¢ 3a0anusi, 0anHozo XepHOOHY 68 pamKax
Kkypca akonomempuxu. Vicnonvdoeamov 6 kavecmee 6a3vi 07
ceéoux pacuemos oH pewiun pabomy Pozodpda u Paiinxapm,
Komopyw npogeccop i nopexomeH0068an emy 3a «NPAMOL
no0x00». O0HAKO ez0 cobcmeeHHble Nodcuemvl YNOPHO He
CXOOUNUCH ¢ OAHHBIMU 08YX C6eMUIL COBPEMEHHOLE IKOHOMU-
ku. OH Oaxce 3anpocun y Hux pabouue sepcuu mabauy, Excel,
HA 0CHOBe OAHHBIX KOMOPLIX OHU HANUCATU C6010 PAOOMY, HO
U ux nepenposepka noxkazand, 4mo npesviuieHue 20c00120M
90% BBII sedem k 3amednenuto cpeorezo pocma BBII ¢ 3,2%
monvko 00 2,2%.

Ilo cnosam komanow u3 Maccauycemckozo yHueep-
cumema, NpuvUHA, NO KOMOPOU ux 2apeapockue Konnezu
NPUUTIU K CB0eMY 8bl600Y, — 6 BbLOOPOUHOM UCHONLI0BAHUU
0aHHbIX, OWUOKAX 6 pacuemHblx opmynax mabauy, u «He-
CMAHOAPMHOU» UHMEPNPemayull Umozo08bix 0aHHbLX.

Pozogpp u Patinxapm nepeoHa4anvHO 3asg6UNU, 4MO
«MOIbKO NOYHUNU SMOM 4ePHOB0U KoMMeHmapuii u 6yoym
usyuamo ezo 8 pabouem nopsioke», a no30Hee NPUSHAIU MOTb-
Ko gpakm owubku 6 pacuemuvix popmynax. «O0HaAKO MvL He
cuumaem, 4mo 3ma NPUCKOPOHAS owUbOKA KaK-MO cepbe3HO
MeHsem UeHmpanbHolil Nocoln Hauie2o (nepeoHaUaIbHO20 UC-
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C71e006AHUS) U NOCTEOYIOULUX PAbOmM», — OMMemunu oHu 6
c60em 0PUUUATTLHOM 3AA6/IEHUU, OMBEPZHYE 6Ce 0CATbHbLE
npemeH3uu.

Kpumuxa 08yx 2apeapockux IKOHOMUCMO8 UX KOJLe-
eamu u3 Maccauycemca yxce npusena K debamam 6 HAYHHOL
cpede. «Hackonvko ysenuuunaco 6espabomuua us-3a apug-
memuueckoil owubku Patinxapm u Pozogpgpa?» — 3adaemcs
gonpocom enaea Llenmpa skoHoMuueckux U NOAUMUYECKUX
uccnedosanuti JTun batikep... IIpumeuamenvo, umo 6 2001—
2003 z00ax Pozogpg 6vin enasrvim sxonomucmom MBD,..

B KoHI1e 3T0i1 paboTHI 51 06paIIalCch K POCCUIICKOI
MOJIOfIEXXU C TPU3BIBOM «OBITh peancTamu — TpebOoBaTh
HEBO3MOXKHOTO», aKTMBHO BK/IIOYATbCA B IpeoOpasoBaHue
OKpY>KaIolLell )KIU3HH, padyMeeTcs B paMKax KoHcTuTynum.
Mory go6aBuTb: lepecunThIBaiiTe GOPMYIIBI, He OOTITECH aB-
TopuTeTOB! VI3y4ariTe KOHCTUTYLIMOHHYIO 9KOHOMUKY!

B ortnmumyme ot Poccum pasButye KOHCTUTYLIIOHHON
9KOHOMUKIU Ha 3amajie HeCKO/IbKO MPUOCTAaHOBUIOCH, IIOTO-
MY 4TO OKa3a/I0Ch, 4YTO TaM OHA He MIMeeT 0COOO0To IpaKTuye-
CKOTO 3HaYeHM:A. Y aMepUKaHIeB KOHCTUTYLMIOHHAs 9KOHO-
MHKa, €C/I MOXKHO TaK BBIPAasUTbCA, B KpoBu: KoHcTUTYIMA
IUIL HUX — CBAILEHHbIV JOKYMEHT HapaBHe C bubnueit. Oun
yBa)Kal0T OCHOBHOIJI 3aKOH, a €C/I1 KTO He YBa)KaeT, TOro Bep-
xoBHbII cyp CIIIA Bcerga nornpaBut — mo60ro rpax/iaHNHa,
BKJ/II0Yas IIPE3NUJIEHTa, KOHTPECCMEHOB M CEHAaTOPOB. ITO BO-
HepBBIX. A BO-BTOPBIX, 3allajiHble 00IIeCTBa, B OT/IMYME OT
Hac, y>K€ MHOTME BeKa )XMBYT B PIHOYHOI peanbHOCTH, IIO-
3TOMY OHM IIOHMMAIOT BCe €e HI0AHChl. ECTh ompefeneHHbli
Oapbep MeXAy IOPUANYECKUM ¥ 9KOHOMUYECKUM IOAXOfa-
MU, HO B3aIMHO€ YB)KEHME U ITIOHMMaHMe NIPUCYTCTBYIOT U
0e3 KOHCTUTYLMOHHOJ S5KOHOMUKIL.

Y Hac Bce HaMHOrO Xy>Xe. EC/i 5KOHOMUKY He/lb3s He
yBa)kKaTb — XOYellb He XO4Yellb, a OHA JUKTYeT CBOM 3aKO-
HbI, TO OTHOILIEH)E K KOHCTUTYLIMM — COBCEM JIPyTroe JeJo.
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3a4aTKy KOHCTUTYLVIOHHOTO IIpaBa BO3HMK/IN ellle B LIapCKOIA
Poccyum, xorpga ObIT M3[laH KOHCTUTYLIVIOHHBI MaHM(eCT.
[ToToMm, B mepmoj COBETCKOII BIACTH, Y HAC OBIJIO HECKOJIb-
KO KOHCTUTYILIMII, KOTOpble ObUIM KpacuBo cPopMymupoBa-
HbI, YeTKO U SICHO HAIIMICaHbl, COflep>Kaau BCEBO3MOXKHBIE
IpaBa, KaKue TOIbKO €CTb B Mupe. ToMbKO OCyIIeCTBUTD UX
ObUTO HeNb3si — IS 9TOTO He OBIJIO PeaTbHOr0 MeXaHM3Ma.
V1 HecKONbKO NMOKOJIEHNI HAUIMX I'PaKJaH IPUBBIKIN, YTO
KOHCTUTYLIMSA — 3TO JEeKOPAaTMBHBIN JIOKYMEHT, €r0 HaJo
yBaXKaTbh, HO OH BCe PaBHO He JIeVICTBYeT. A mpaBa 1 cBO6O-
ibl, IIpelyCMOTPEHHble KOHCTUTYLMEN, TOXKE He IelCTBY-
10T (HaIIOMHIO CTapblii aHEKAOT: pasHNUIIA MEX]Y COBETCKON
Y aMEPUKAHCKOJ KOHCTUTYLMAMM 3aK/IIOYAETCA B TOM, UTO
COBETCKasl TapaHTUPYeT CBOOOJYy LIECTBUII, MUTUHIOB U Jie-
MOHCTpaIuii, a aMepUKaHCcKasg — CBOOOAY nocse MeCTBUIL,
MUTUHIOB U fieMOHCTpanuit). Tot dakt, uro ceitdac B Poccun
ecTb KoHCTUTYyIMA, KOTOPYI0 MOXXHO NPUMEHATb B XKU3HI,
HEJOCTAaTOYHO OCO3HAETCs TPaKIaHaMM, B TOM 4ucie ¢puo-
codamm 1 SKOHOMUCTAMU U JlayKe HEKOTOPBIMU I0PUCTAMMU.

IOpucTtbl He NMOHMMAIOT, HACKOJIBKO MCIIO/Ib30BaHNE
OCHOBHOTO 3aKOHa MOXXET IIOMOYb ¥IM B KOHKPETHBIX IpaK-
TUYECKHUX JleNlaX. DKOHOMUCTDI He IOHMMAIOT, YTO OHM XKUBYT
B KOHCTUTYLIMIOHHOM IIOJI€ ¥ TIOHATUA «BBITOJHOY, <HEBBITOJ}-
HO», «y,[[O6HO», «Hey,T_[O6HO» JO/DKHbI COM3MEPATHCA C KOH-
CTUTYLVIOHHBIMU TONOKEHMAMU. KOHCTUTYIMOHHAsA 3KO-
HOMMKa pacCMaTpyUBaeT MMEHHO 3TU IPOOIeMBI: U3ydeHue
9KOHOMMYECKMX BOIPOCOB ¥ IPUHATUE PELIEHUN C yYeTOM
Ie/ICTBYIOIIX KOHCTUTYLVMOHHBIX NIPAaBUJI, a TAaKXKe IpuMe-
HeHVe KOHCTUTYLMM B COOTBETCTBUM C PeaIbHON 3KOHOMM-
YECKOV CUTYaLeN.

Ho kakoBO mO/KHO ObITh 3TO coorBeTcTBMEe?! Kak
orpefensieTcs: 6amaHc U Kak Hajoaro? B omHOIT U3 TeeBU3M-
OHHBIX lepeay B mpsiMoM a¢upe ¢ EBrennem [pruropreBuuem
SAcuHplM, TOTAA ellje MUHUCTPOM 3KOHOMMK, 51 YTO-TO TOps-
40 mokasbiBas (peub 1uia o [lenTpanbHoM 6aHKe, 0 prHAHCO-



27

BBIX IIO/IHOMOYMAX), @ EBrenuit [puropbeBnd, oueHb My/pblil
4eJI0BeK, CKa3all MHe: «3Haere, IleTp, B cmopax IOpUCTOB U
9KOHOMICTOB, KaK IIPaBUJIO, IIPaBbl IOPUCTHI, a MOOEKITAOT
9KOHOMICTBI, IOTOMY 4TO €C/IV HeT IeHeT Ha OCYyIleCTB/ICHE
KaKOT0-TO IIPaBa, 3HAYNT, €TO U HE/Ib351 OCYILECTBUTDY.

Koncturynusa Poccum (mpeambyna) Tpebyet, 4ToOBI
ObIIO IIpolBeTaHue, G1arornoay4me, YTOOb YTWIN MAMATH
npenkoB 1 T. i. Kpome Toro, ecTh cTaths, KoTopas Tpedyer
OT NpaBUTeNbCTBA Poccuy npuHMMaTh pelieHus 1Mo 3KOHO-
MIYECKON MOJIUTHKE. DTO T pelleHNs, KOTOpble IPaBUTE/Ib-
CTBO IIPMHMMaeT Ha KOHKPETHBIIT OI0[)KETHBI TOfl, — JOXOJ,
pacxop, pesepBHbIT GOHJ. [JODKHO /U IPAaBUTENIBCTBO pas-
pabaTbiBaTh 9KOHOMMYECKYIO cTpaTermio? Jlo/bkHa nm arta
CTpaTerus NpOCTUPATHCA HA MATb, JeCATb, TPUALIATD, IATh-
necst net? Kasamoch 61, fomkHa. MOXXHO TOCMOTPETbH, YTO
IlellaeTcs IO COCencTBY, B EBpore. EBporneiickuit Cowos npu-
S B CBOM PAJDBI IeCATb CTPAH, B TOM 4MCJIe TPU IOCTCOBET-
ckue npubantuiickue pecnyomuku. EBponeiickuMm cTpaHam
3TO 3KOHOMMYECK) HeBbIrogHO. OpHako cTpaHbl EBpocorosa
CMOTPAT B Oyzmyljee. DKOHOMMYECKAsl CTPATETUsl PacCUUThI-
BaeTcA Ha MHorue rofpl. EBponennsl cosganu EBpocors, B
KOTOPBIiI BK/IIOYAIOT HOBbIE TOCYAAPCTBA HE IIOTOMY, YTO 3TO
BBITO/IHO UM CETOfIHA, @ IOTOMY UTO 3TO MX 3KOHOMMYECKAs
cTparerus, 6;aroapsi KOTOpOJ OHM COOMPAIOTCS PasBUBaTh-
ca u BppKMBaTh B XXI, XXII Bekax u manee. Cocenu Ha Boc-
TOKE UAIYT ellle fajibllle: B TAKOM CTpaHe, Kak Kurait, MpIcIAT
Ha CTO/NeTUsA BIEpe[: CIIOKOJMHO, XJIAJHOKPOBHO. VI3BecTeH
OTBET OMHOI'O M3 BUAHBIX KUTANCKUX fAesTenein XX BeKa Ha
Borpoc: «4to Brl fymaeTe o Bennkoii ppaniysckoit peBomo-
uyu?» OH ckasan: «[Ipoio emle cMIIKOM Majio BpeMeHM»,
XOTs K MOMEHTY Pa3roBopa II0CJI€ TOV PEBOMIOLI IIPOLIIO
y>Ke IIOYTH JiBe€ COTHMU JIET.

B 6ypHoM, MomrHOM pasButuy Kuras HeT HUYero Ciy-
YaTHOT0, KaK He CIy4aliHO AIIOHCKOE ¥ KOPENCKOe 3KOHOMM-
qyeckoe 4yno. Kurait oOpemeneH 6osblie 4yeM MWUIMAPAOM
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pTOB. SImOHMA — OCTPOBHOE TOCYAApCTBO BOOOIIE 6e3 Chl-
PBEBBIX PECYPCOB, CO CPAaBHUTETBHO HEOOIbIINIM Hace/IeHN -
eM, XOTs y>Ke COMDKAIMMCA ¢ YUCIEHHOCTBIO HaCe/IeHNs
Poccun. Tem He MeHee 00e cTpaHBbI Ha I7Ta3aX HBIHENTHUX I10-
KOJIEHUI CTaJIM S9KOHOMMYECKMMU Turantamu. Poccus, Hao-
00pOT, 13 IKOHOMIYECKOTO I'UTaHTa IIPeBpallaeTcs B cnadoe,
3aBJMICMOE OT LIEH Ha MMEIOIIEECs ChIpbe FOCYAaPCTBO.
Hacrynaromuit gBaguarmnetHuii obuei Hamero Oc-
HOBHOTO 3aKOHAa — Ba>KHBI 3TAIl /ISl OL[EHKM €ro MOTEeHIIM-
asla Ha OyyIye TOIbI U JeCATIIETIA IIePEXOJHOTO epyuoza,
4acTh U3 KOTOPbIXx Poccust MOXKeT poBecT B 0OCTaHOBKe Ce-
PbE3HOT0 9KOHOMMYeCKOro Kpusnca. KpaitHe BayxHO coOparb
IpeCTaBUTeNel PasHbIX CIIELMANTbHOCTEN JIsg 00CYXeHNs
KOMIIIEKCHBIX IIpo6reM >km3HecrnocobHocTy KoHcTuTynum
Poccun. 9To no3BonuT peannsoBarh IJIABHYIO UEI0 POCCUIL-
CKOJI IIIKOJIbI KOHCTUTYIJMIOHHOV 3KOHOMMKM O B3aMMOCBS-
311 9KOHOMMYECKOIO Pa3BUTHA U [OATOCPOYHON IIPaBOBON
pedopMBI, MCCIenyeMoil COBMECTHBIMU CUJIAMM IOPUCTOB
VI 3KOHOMMCTOB, a TaKXKe MPENCTABUTENIEN APYIUX HAyYHBIX
HanpasneHuit (bunocodos, cOnanbHBIX MICUXOTIOTOB U TI0-
mutonoros). C MO3UINY TaKOTO YHUBEPCATbHOI'O KOMITIEKC-
HOTO KOHCTUTYLMOHAIM3Ma Hafo OOCYX/aTb U IPOOIeMbI
nanpHeiimero perictBus Konctutynuu PO, ee Oymymero.
bynyiee nMeer TONBKO KOHCTUTYLMA, IT€ 3aJ0KEHBI Iep-
CIIEKTVBBI, KOHCTUTYIVIA, KOTOpas elje He MOXeT OBIThb 10
KOHIIa peaj30BaHa CETOfIHs, HO COEPXKUT B cebe Bce He-
006X0MbIe BO3MOYXHOCTH [I/IsI TOTO, YTOOBI OBITH peannso-
BaHHOI 3aBTpPa, MOC/IE3aBTpa, Yepe3 50 mmm gyepes 100 ser.
Tonpko Takue KOHCTUTYLVM >KM3HECTIOCOOHBI. KoHCTUTY LM
— BKHEJIINIL ¥ €HCTBEHHBIVI JYXOBHBIN 00 beIVHAIOINIT
JIOKyMEHT — cBoero popa bubnus, [lekmapauys HapogHOTO
eIVHCTBA, HapOJHOrO Ayxa. BupgHas ¢urypa B yTBepxie-
HIM KOHCTUTYLMOHHOV S5KOHOMMKM B COBpeMeHHoM Poccun
I. A. TaxueB B cBOMX TpyJaxX O4eHb YAA4YHO BBICTpaMBaeT
MOCTUK MEXY TPOKIAHCKUM, KOPIIOPATVBHBIM ¥ KOHCTUTY-
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IIMOHHBIM IIPAaBOM, a TOYHEee, MEXX/]y BHEIlIHe 001jeuesioBeye-
CKVMM aOCTPaKTHBIMU HMOHATUAMM CYACThs, OIATONIONTY YN
Y CIIPaBefIMBOCTY ¥ (HOPMaNN30BAHHBIM TPAJULMOHHBIM
IOpUANYECKMM (B TOM 4YNCIe LMBWIVCTUYECKUM) MBIIITIe-
HMEM, II0 CYTH, IIOKa3bIBas, YTO KOHCTUTYLMOHHOE IIPABO
Y KOHCTUTYLMIOHHAasA 9KOHOMMKA AB/IAITCA ITITaBHBIMU OIIO-
paMI MOCTa, COEIMHAIOLIETO CIIPABENIMBOCTD C IIPAaBOM I
(rmaBHOE!) ¢ 9KOHOMMKOVA.

CHCcTeMaTNYHOCTD, a 3HAYNT, [IOIHOTA U HEIIPOTUBO-
PeYnBOCTb 9KOHOMIYECKOTO 3aKOHOAATETbCTBA CaMa ITo cebe
obecrieunBaeT 3¢GQEKTUBHBII HOPMATUBHBI aHTUKPU3KC-
HbI1 MexaHnsM. Koncturynua 1993 roga copep>XuUT orpom-
HbIJI IOTE€HLIVIA/IBHBIN PeCYPC B Pa3BUTUN KOHCTUTYLVOHHO-
9KOHOMMYECKUX NPUHINUIIOB. KOHCTUTYLMOHHAA S9KOHOMMKA
3a/7I0KeHa B TeKCT KOHCTUTyLuM He TONbKO KaK TapaHTUA
PBIHKAa ¥ IIPOTPECCUBHOIO COBPEMEHHOIO 3KOHOMMYECKOTO
PasBUTHA, HO M KaK TapaHTys IIpaB IPAKAAH Ha MaTepualb-
HOe 6arononyune.

KoHcTuTynusa sBjseTcs BEpLUIMHON U OJHOBPEMEHHO
($yHIaMEHTOM IIPaBOBOJ CUCTEMBI, B TOM YNC/IE€ CUCTEMBbI
3KOHOMMYECKOTO 3aKOHoparenbcTBa. Ilpm srom nurupye-
MBI U3 3aIIaJHON HayKV TepMUH self-enforcement constitution
JTydllle TIepeBeCTU He KaK «KM3HEeCIIOCOOHas» WIN «caMmope-
QJIN3YIOIAACA», @ KaK «CaMOIIPUMEHS0IAsAC» Win (IIpole)
«IIPAMOTO JeVICTBMS» (KaK M HammcaHo B ctatbe 15 KoHcTu-
Tyuun P®). Hamr OcHOBHOJ 3aKOH MOXKeT KaK BOCIIOTHSATD
npo6erbl 3aKOHOZATENbCTBA U NPABOBON CUCTEMBI, TaK U
CTaTh HAIIPABJIAIONIEN CUJION CO3[aHNs U peOpMUPOBAHN
IIPaBOBOII CUCTEMBI, COOTBeTCTBYIoLIel KoHcTnTymm 1 obe-
crieunBapolell ee a¢pdexkTnBHOe MpuMeHeHne. Co3paHme xe
B Poccuy mpaBoBoit cucTeMbl (KaK COBPEMEHHOV CHCTEMbI
KOMITBIOTEPHOTO BeKa) BO3MOXKHO TO/IBKO B pe3y/bTare II0-
C/IEJOBATENIBHONM U LIeJIEHAIIPABIEHHON [eATeIbHOCTI TOCY-
JapcTBa MM, IPOILEe TOBOPA, HENPEPBIBHOM IIPaBOBON pe-

dbopMmbl.
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Bo3MOXHO, BCceMMPHO NpU3HaHHasA JOKTpuHa Bepxo-
BeHCTBa npaBa (Rule of Law) marepnanusyercs B Poccun ge-
pe3 KOHCTUTYLMOHHbIe TpuHIIb I[IpaBoBoro rocymapcrsa
n BepxoBeHCTBa KoHcturynmm P®. OHa BKIOYaeT Takxke
BOIIPOCHI KOHCTUTYILIIOHHOJ 3KOHOMMKM, IIPeXJie BCEro B
KOHTEKCTE Y/IOBJIETBOPEHMSI SKOHOMMYECKNX ¥ COLVIATbHbIX
IIpaB IMYHOCTY IIyTeM B3a/IMO3aBUCUMOCTY MEX]y YPOBHEM
PasBUTHS JeMOKpAaTUM U 671aTOCOCTOSTHIEM CTPAHBI, MEX/Y
IIPaBOBBIM T'OCYHApPCTBOM U OJIaTOIIONIY4MeM ero OT/e/TbHBIX
rpaxxjaH. B AMepukaHcKoll acconyaliuy JOPUCTOB B IIOIBIT-
Ke HaXOX/IeHVsI OTBeTa coOpany pabodyro IpyIiny Iof pyKo-
BOJICTBOM JIBYX HOOE/IEBCKMX /IaypeaToB II0 SKOHOMVKE U B
2008 romy mocTaBuIy Iepes HUMU C/IeAYIOLINE BOIIPOCHI:

— KaKVMMI YHUBEPCAIbHBIMU KPUTEPUAMU OIIPefens-

I0TCS TIOHATHS «XOPOUIast )XM3Hb» U «O/Iaromnomydme»

U KaK MX aJallTMPOBaTb K IOHATUIO «BEPXOBEHCTBO

npaBa»? KakuM o6pa3oM MOXXHO afaliTMpOBaTh KOH-

LIeNIMI0 BEPXOBEHCTBA IIpaBa K KYJIbTYPHBIM U UCTO-

pUYEeCKMM 0COOEHHOCTSIM PasHBIX CTPaH?

— KaKOBO COOTHOILIEHME MeXy BepPXOBEHCTBOM

npasa (IyCTb MO-Pa3sHOMY OIpefie/iAeMbIM) M 5KOHO-

MUYECKVMM ¥ cOLMaIbHBIM pasButueM?! KakoBa B3a-

JIMO3aBJICYMOCTDb MEX/ly BEpXOBEHCTBOM IIpaBa I CO-

LVIaJIbHBIM IIPOTPECCOM?

— Kakye IOMUTNYecKe IO3UIUNU CIeflyeT OTCTauBaTh

C y4eTOM BbIIIEYKa3aHHBIX B3aMMO3aBUCUMOCTEN?

Kak cucrema BepXoBeHCTBa IIpaBa MOXXET CIIOCOO-

CTBOBATb IIPO/BIDKEHNIO B TAKMX 00/IaCTAX, KaK IpaBa

4e/I0BeKa, 3/[paBOOXpaHeHe 1 00pa3oBaHme?

— KaKOBa B3aMIMO3aBUCUMOCTb MEX/y BEepXOBEH-

CTBOM IIpaBa M KOPpPYyIILMeli ¥ yIIpaB/ieHyeM BooO1e?

Kakum obpasom addexTnBHaA crucTeMa BepXOBEH-

CTBa IpaBa MOXKET Pa3BUTbHCA IpY HaIMYUM KOPPYII-

LM U KaK OHA MO>KeT IIOB/IMATb Ha YMeHblIlIeHMe KOP-

pynuun?
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— KaKoBa B3aMMO3aBMCUMOCTb MEX]y BEPXOBEH-
CTBOM IIpaBa M TOCYZAPCTBEHHBIM PEryIMpOBaHMEM
5KOHOMIVIKY, BKII04as OaHKPOTCTBO, KOPIOPAaTHBHOE
1 GpMHAHCOBOE IIPABO, TPY/IOBbIE IPABOOTHOIIEHN I
yIIpaBJ/IeHV€ KOPIIOpaLuit?

KoHceHcyca aKkclepToB IIpyM OTBETaxX Ha 3TU BOIIPO-
Cbl HE OXKMJJAETCs, LIeIbIO ABJIAETCA CaMa VX ITIOCTAHOBKA J/IA
BBIACHEHVA BO3MOXXHOCTEJl COBPEMEHHON HAyKul OTBETUTD
Ha HUX. Pabora Hag OoTBeTaMmu Ha MOCTaBJIEHHBIE BOIIPOCHI
MOXXET CTaTb MaruCTPa/JbHBIM HaIlpaB/IeHMEeM KOHCTUTY-
I[VIOHHOJ 9KOHOMMKM Ha ONVDKauIme JecATUIeTUS U OTpa-
KaeT HOBble HayuHble TeHaeH M XXI Beka. IToka ke mocie
HECKOJIbKVX JIET MICC/IENOBAaHMII BBIIIEYKA3aHHBIX BOIIPOCOB
VIMEHUTBIE HOOeTeBCKMe JlaypeaThl 110 9KOHOMUKE B paM-
Kax pabodyeil Tpynnbpl AMepUKaHCKON acCOIMAIuy OPUCTOB
He CMOI/IM JJaTh pa3BepHYThIe U YOeaUTe/IbHbIe OTBETHI, YTO
00BACHACTCA He TONBKO CIIOKHOCTBIO MCCIENOBAHMA, HO I,
KaK MHe Ka)XeTCsl, HeJOCTaTOYHbIM IIPVMEHEHNEM B HEM Me-
Toponornu ¢rrocodun mpasa 1 KOHCTUTYIMOHHOTO IIpaBa.

B cBoen xamxke «Ilyremecrsne ns Mocksnl B IleTep-
Oypr u cyapba poccMifCKOro KOHCTUTYIMOHAIN3MA: O Iepe-
esge Koncturynuonnoro Cyga Poccuiickonn ®epepanum»,
a TaxKXKe B HeJJaBHEl CTaTbe, ITje A Has3BaJ/ IUIAHbI Ilepeesfia
OCTaJIbHBIX BBICIINX CY/IOB IIAIIEYHBIM «II0TyeTCKUM Yama-
€BbIM», 5 MICYEPIIbIBAIOIlE BbICKa3ascsA Ha 9Ty Temy. He oT-
Ka3bIBaACh OT HAIMICAHHOTO, 51 BCE )K€ XO4y OTMETUTb, YTO
JIETKO€ JbIXaHME POCCUIICKOTO KOHCTUTYLMOHA/IM3Ma He
pasBesi/IoCh CYpPOBBIMU OANTUIICKMMMU BeTpaMy HaJ IPaHU-
TOM AHITIMIICKOI HabepexHOI, a IPOfO/DKaeTCA B OBbIBIIEM
ocobHsike JIaBais, rje mucancs gekabpucTaMm MpoeKT Iep-
BOJI KOHCTUTYUMM Poccnm, 1 B COEAVIHEHHOM C HUM 3[jaHUN
opiBurero CeHara, y KoToporo B 1825 rony BHepBble HapoJ
TPOMKO IpuBeTCTBOBaN KoHCcTUTYIMIO (lyMast, 4TO 9TO MM
KeHbl HoBoro umreparopa Koncrantuna) u rage 3a Koncrun-
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TYLIMIO BIIEPBBIE IPOIMIACh KPOBb BOCCTaBIIMX conpar. [To-
atomy u [lenb KoHCTUTYIIMN HY>XHO OBIO Ha3HAYATh HA IeHb
,IIeKa6pI/ICTCKOFO BoccTaHusa — 14 ne1<a6pﬂ, a He Ha IOYTU CO-
cenHee 6e3nmkoe 12 nexabpsi.

OTa KHIDKKA He IPeTeHJyeT OTBETUTb Ha BCe CIIOXK-
Hble JOKTpPUHaIbHbIEe BOmpochl. CKopee ee 3ajiaya IOMOYb
TakKye BOIpochl copmynupoBarb. OHa cocTaBjieHa 13 00b-
eTHEHHBIX OJJHOII TEMOIT 3CCe, HEKOTOPbIE U3 HIX HAIIMCAHbI
paHee, IO3TOMY BO3MOYKHBI IIOBTOPBI, KOTOPBIE, KaK MHE Ka-
YKeTCsI, TIOMOTAIOT 3aKPENUTh B MaMATH YUTaTeIs Haubosee
Ba>KHbI€ MBICIIIA.

I[IOHATUE «<IIPABOBOE TOCYIIAPCTBO»
B TEKCTAX KOHCTUTYLIUN

Cygnpl CTpaH C KOHTMHEHTA/JIbHON IIPAaBOBOM CHUCTe-
MOJ1, K KOTOPBIM IIPMHAJNIEXUT U Poccus, JOKHBI IIpuMe-
HATDb IPUHATBHIE APYTMMU BIACTAMU 3aKOHBI U JPYyrue HOp-
MaTMBHBbIE aKTBI, OHM He MOTYT (He 0Oy4eHBI, He Hale/IeHbI
KOMIIETEHI[Mel, He XOTAT) CO3[JaBaTb HOBble HOPMBI IIpaBa.
B sTux crpaHax TONbKO, B OCHOBHOM K KOHIy XX Be€Ka, IO-
SABUINCh KOHCTUTYLUY 4-TO IOKOJIEHN, CTaBILIMe KAaK BbIC-
IIee MIPaBO CTPAHBI OPUANYECKM 0a3MCOM IS CyAia He Ipu-
MEHATDb «HENPABOBbIE» 3AaKOHBI, IPUHATbIE C HapyILIEHUEM
HOPM ¥ IPVHUMNIIOB HALIMIOHATbHOM KOHCTUTYLMM, a TaKXKe
MOPa/IbHBIX WV MEXIYHAPOIHO-yCTAHOB/IEHHBIX IIPABOBbIX
crangapToB. Kak mpaBwio, OT MMeHM CyfeOHOI BIacTy Ta-
Kle IPOTUBOpeYNA pa3pellaloT BbICIIVE Cy[bl WM OPraHbl
KOHCTUTYLMOHHOTO HaJ30pa, Y HaC — KOHCTUTYLMOHHBIN
Cyn Poccuiickoit @epepanum.

OCcHOBHOII pecypc A/t IepecMOTPa HEKOHCTUTYLIVOH-
HBIX JeVICTBUII B/IACTEN 3aK/II0YeH B KOHKPETHO YKa3saHHBIX
B TeKcTe OCHOBHOTO 3aKOHA JOKTPVHE, IPUHLINIIE, [IOHATUN
[TpaBoBOro rocymapcTBa, KOTOPOE TEOPETUYeCK! B JII0O0I
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KOHKPETHBI/I MOMEHT JJa€T BO3MOXXHOCTb CPABHUTD M/Jj€a/Ib-
HBIII 00pa3 NMPaBOBOTO TOCYAApCTBA C CYLIECTBYIOIIEl, He-
PENKO KpailHe Mpa4yHON, HEIPaBOBOM [EVICTBUTENbHOCTDIO.
3nech de-tope 1 Oe-haxmo BCTPEUYAIOTCH B IIOCTOSHHOM JMa-
JIEKTMYECKOM IIPOTUBOPEUNH, 13 KOTOPOTO U BBITEKAET KOH-
CTUTYLIMOHHOE U BOOO1IIe T000€e pa3BUTIE CTPAHBIL.

ITpaBoBOE rOCyapCTBO, UCTOPUYECKM ITPOUCXOAALLEE
U3 HeMelKOoro Rechtsstaat — BepOSTHO, BBICIIETO JOCTVDKe-
HUA HeMelKoil ¢urocoduy mpasa, — 3alMCaHO B TEKCTAX
KOHCTUTYLMII ¥ MOXXET B JIeTa/AX, ONpefeNseMbIX pasin-
YyieM HalIOHa/IbHbIX IIPAaBOBBIX CUCTEM, BapbUpPOBATHCS OT
CTpaHbl K cTpaHe. JJaxke mpu Ger/IoM B3IVIAle HA IIPABOBYIO
KapTy MMpa Mbl YBULVM, YTO B KOHCTUTYUMAX 20 eBpoIen-
CKUX TOCYHApCTB, Ifie MpoXuBaeT cBbiie 400 MUIIIMOHOB,
u 6 rocygapcTB JIaTMHCKOV AMepUKM, Ifje IPOXUBAeT OKO-
no 300 MWJUIMOHOB, KaK PYKOBOJIIee MOIOKEHNE YKa3aHo
VIMEHHO IIPaBOBOE roCcy/lapcTBo. Ha aHI/IMIICKOM A3bIKEe OHO
IOJDKHO 3BY4aTh B OyKBa/lIbHOM IlepeBofie Kak Legal State, a
Kak Rechtsstaat — TONBKO B OPUIMATBHOM HEMEIIKOM SI3BIKE
KoHcTuTyumit [epmanum n IlIBerinapun. V1 Kkone4Ho, Hemnpa-
BUJIBHO NIEPEeBOJUTH 3TO MOHATHE KakK rule of law — Bepxo-
BEHCTBO IIpaBa.

Hanpumep, B oduimanrbHOM OpUANIECKOM JCIIAH-
CKOM sA3bIKe€ KaK CaMOCTOATETIbHbIE CTOAT PANOM IOHATUA
«IIpaBOBOE rocynapctBo» — Estado de Derecho n «BepXoBeH-
CTBO TpaBa» — Imperio de la ley. Pa3nmudatoTcs s MOHATHA
u B KoncTuTynum YkpauHsl.

B Koncturyunn IlBeitijapun ectb Ha opuiiManbHBIX
UTAIbSHCKOM, (DPAHITY3CKOM 1 HEMEIIKOM fI3bIKaX CTaTbs 5
« TpyHINIIBI BEVICTBIUII PAaBOBOTO FOCYAAPCTBa» CIERyIoLe-
rO COfIeP>KaHMA:

1. OcHosoil u npedenom 2ocyoapcmeeHHbIx Oeticmeuil

A875emcs npaso.

2. Tocyoapcmeentvie deticmeus 00IHCHbL COBEPULATID-

5 6 NYONUUHBIX UHMepecax U Obimb cOPa3MepHbIMUL.
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3. TocydapcmeenHvie opzamvl U HactmHble TUYA Oeli-
cmeytom 006pocosecmHo.

4. Corw3 u KaHmoHblL co0m00aom Mmex0yHapooHoe
npaso.

Orcroma BHUHO, YTO KOHCTUTYLVIOHANIUCTBI CTPaH
KOHTMHEHTA/IbHOV CUCTEMBI BK/IA[IbIBAIOT B IIOHATHE IIPaBO-
BOTO rOCyZlapCTBa COfiepKaHle, KOTOpoe HY>KHO aHa/Iu3Upo-
BaTh U IIPM3HABATh, a HE CMELINBATh C BEPXOBEHCTBOM IIPaBa,
KaK, HallpyMep, B HEIIPaBUIbHOM II€pEeBOMiE Ha aHIVIMICKUI
Ha3BaHMA JaHHOW CTAaTby IIBEMIIAPCKOM KOHCTUTYLIMN U BO
BCEX JIPYTMX KOHCTUTYLMSAX, Ifje YIOTpeO/IeH TepMIUH «IIpa-
BOBO€ FOCYJapCTBO».

JIMHTBUCTUYECKUE ITPOBJIEMBI
I[IEPEBOJIA CIOBOCOYETAHUA
RULE OF LAW (BEPXOBEHCTBO ITPABA)
HA PYCCKUMN A3BIK

Ha nepBoMm kypce ropupmdeckoro ¢axympreta Mo-
CKOBCKOT'O TOCYZAapCTBEHHOIO YHMBEPCUTETA MHE Kas3asucCh
OYEHb CKYYHBIMMU JIEKLIIMY IO TEOPUM TOCYHAPCTBA U IIpaBa
npodeccopa Annpes VBanosuua JleH1ncoBa, KOTOPBIN HOJI-
rO paccKasbIBajl, YTO IOPUANYECKNME TEKCTbl HY>)KHO CHadaja
TOJIKOBAaTh T'PaMMaTU4eCKM (JIMHTBUCTUYECKM), ITOTOM JIO-
TMYECKY, ICTOPUYECKN U TOJIBKO IIOC/IE BCEX MPEIIECTBYIO-
LIVX y>Ke IaBaTh OpUAMYECKOe TOJIKOBaHMe. BcmoMumn s ero
¢ 6/1aTOapHOCTBIO Yepe3 AeCATUIETN, KOTAA, IPefiCTaB/IAsd
uHrepechl banka Poccunm, orcranBan B BepxosHom cype PO
IIPaBOBYIO IO3ULNIO, OCHOBAHHYIO Ha, KaK MHE Ka3ajocCh,
€IVHCTBEHHO IIPaBUIbHOM M OY€BMIHOM JIMHIBUCTUYECKOM
IPOYTEHUM TEKCTa 3aKOHAa O BAIIOTHOM PpErylIMpOBaHMUMN.
Korga nBe mHcTaHny BepxoBHOro cyna He paspgennin 3Ty
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HO3UIINIO, Y MEeHsI BO3HUK/IO CTPAaHHO-HEKOM(bOpPTHOE YyB-
CTBO, YTO 51 Ha TPeTbeM JIeCATKE aJ[BOKATCKOl pabOThHI He
O4YeHb IOHVMAI0 PYCCKMII IOpUAMYECKNIT A3bIK. K cyacTbio
nns MeHs, Ilpesunuym BepxoBHoro cypa, B urtore, mopjep-
»KaJI MO0 MTO3UIINIO, HO CUTYalMsl Ha[JO/ITO 3aIIOMHI/IACh, U 5
IIPUBOXKY 9TOT IpUMep MPAKTUYECKN B KOKJON JIEKINY, KO-
TOPYIO 3arpy>KeHHasl aJiBOKATCKasl IIPAKTUKa [0 CIyYalo II0-
3BOJIAET IpOYNTaTh. [lorpobyeM MpyMeHNTb TaKOM ITOXON K
TOJIKOBAHUIO TEPMMHA BEPXOBEHCTBO IIPaBa.

[TepeBop cnoBocouetanus Rule of Law ¢ anriniickoro
sI3pIKa Ha4MHAeT CO3JaHMe TOV CTeHbI HeIIOHMMaHUs, KOTO-
pas oThenseT Halle IOPUANIECKOE COOOIIECTBO OT Pa3BUTHIX
AHITIOCAKCOHCKMX IIPABOBBIX CUCTEM, IJie OIpelerieHye Co-
ilepKaHV JOKTPYHBI BEPXOBEHCTBA IIpaBa (TOMBKO 3TO IIpa-
BIUJIBHBIN TIepeBOf!) TOXe OT/IMYAEeTCs He TIOTHOI SICHOCTBIO
U pa3HOOOeM.

[IpakTudyecku Bce aHIIO-PYCCKIE CTIOBApY IEPEBOMSAT
Rule of Law 6ykBanbHO 1 HeNpaBU/IbHO, UAS II0 YT Iiepe-
Boja law He Kak «1IpaBO», a KaK «3aKOH», I, COOTBETCTBEHHO,
coBa rule Kak «roCIoficTBO», «paByieHue» u T. 1i. (Emge mepe-
BOJISIT KaK 3aKOHHOCTD, B/IaCTh (IIpaB/ieHNe) 3aKOHA, TOCIIO] -
CTBO IIpaBa, IIpaBOBas HOPMa, IIPUHIUI TOCIIOACTBA IIPaBa,
paBeHCTBO mepen 3aKoHOM.) [Ipy 9TOM He yUMThIBaeTCs BaXK-
HO€ «T€XHOJIOTMYeCKOe» IMHTBJUCTIYECKOe 00CTOATENIbCTBO:
B QHIJIO-aMePUKAHCKOM IIpaBe IpellefleHTHOe CyfebHoe pe-
IIIEHJEe PAaBHO 3aKOHY, NIpuHATOMY KoHrpeccom CHIA, u mo-
3TOMY TepMUH law B aHITIMIICKOM sI3bIKE B CBOEM IIEPBOM U
TJIAaBHOM CMBICTIE «IIPaBO» BK/IIOYAET U 3aKOH, U CyieOHOe pe-
menne. Kax/iplit CTyeHT Iopuandeckoro (akynbreTa B aHI-
JI0-aMepUKaHCKOJ IIPaBOBOJ cUCTeMe 3HaeT 3HadeHue Rule
of Law Kak HOBOro IpaBma, 4eTKO ycTaHoBneHHOro («black
letter») B mpenenenTHOM cyne6HOM pemenun. IloaTomy cBe-
JieHVe TEPMIHA «IIPAaBO» B €T0 IIEPBOM I OCHOBHOM 3HA4e€HIY
K TEPMMHY «3aKOH» HEOIIpaBJaHHO Ipu IepeBofe. Ilopoi
HEePeBOST KaK «TOCIIOJCTBO 3aKOHa», @ KTO-TO, CO3HATEbHO
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IIepeflepHYB, ellle ¥ BCTaB/IAeT B 9Ty Hepa3Oepuxy «AUKTaTy-
pa 3aKoHa».

Ho Bce >xe mpaBunbHbI nepesop Rule of Law kax
«BEPXOBEHCTBO IIpaBa», VIMEIOIVIT B BUAY B TOM UKCIEe U
BEPXOBEHCTBO IIpaBa HaJl TOCYAapPCTBOM, MeeT B Ipodeccu-
OHAJIbHOII IOPUANYIECKOIT ITepaType Bce 60iee Bo3pacTaro-
1jee 3HAYCHME U BIIVISTHIE.

BEPXOBEHCTBO ITPABA VERSUS
«BEPXOBEHCTBO 3AKOHA»

BenukoOputaHus IepBOil IOCTaBWIA IOINCH IIOJ
EBpomneiickoil KoHBeHIIMEN O IpaBax 4enosBeka 1950 ropa,
I7le CkasaHo «00 oO0lleM Hacmeguy NOMUTUYECKUX Tpaju-
V1A, MIeanoB, cCBOOOMBI M BepXOBEHCTBA Ipasar. C mocren-
HUM, KaK C «OOIIMM HacleyeM», CyLIeCTBYeT OTYeT/INBas
npo6nema. Ipuk IOprenc — mpencrasutens Hupeprnanmos
B [lapmamentckoit accam6bnee CoBeta EBponbel — Hamren B
2007 romy, 4TO «BapMAHTHOCTb B TEPMUHOJIOTUN U IIOHMU-
MaHNM IIPMHINIIA BEPXOBEHCTBa IpaBa B CoBete EBponbl n
rOCYJAapCTBaX — €ro YIeHaX NPOMU3BOAUT BIeYaT/IeHNe KOH-
¢ysa». [To ero MHeHMIO, pOCCUIICKAsI TEOpeTUYeCKas U MpaK-
TUYECKasd TPAKTOBKA TePMMHA KaK «BEPXOBEHCTBA 3aKOHa»
(1 cooTBercTByIOmasA B Apyrux crpaHax 6OpBurero CCCP),
C Y4€TOM MX TPafiMIiuii TOTaTUTAPHBIX TOCYJaPCTB, ABJIAET-
cs1 popMasIbHOI MHTEpIIpeTalyieil IOHATUA «BEPXOBEHCTBO
IpaBa» ¥ NPOTUBOPEYNT CYTHU 3TOro npuHUuma. OH yKasbl-
BaeT TaK)Ke Ha HecoBIajieHne TepMuHOB Rule of Law (Bep-
XOBEHCTBO IIpaBa) U «IIpaBoBoe rocymapcTBo» (Rechtsstaat)
VI CYUTAET HY>KHBIM YCTPAHUTDh OTCYTCTBUE ACHOCTHU, «KOTO-
poe BO3HMKAET M3-3a MepPeBOjja IPAaBOBbIX TEPMIHOB B pas3-
HBIX rocygapcrBax — 4ieHax Cosera EBponbi». Kpome toro,
IOprenc obpatun BHUMaHMe Ha HEIIPAaBUIbHOE IOHVMAHIIE B
Poccnn nonATHA «IIpaBOBOE TOCYIApCTBO», YTO 3aTparuBa-
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€T y>Ke JOKTPMHAIbHOE TOJIKOBAaHME BAKHENIIETO IIPMHIINIIA
Koncturynum PO.

B cBasu ¢ stum rommanpgckui penyrar Ilapmament-
ckoit accam6bnen CoBera EBponer Opuxk HOprenc npemnoxmn
OpUHATH pa3paboTaHHbI UM HpoekT Pesomrorum Ilapma-
MeHTCcKoM accam6ren Coera EBpomsl ([Jokyment 11343 ot
6 mrons 2007 ropa «I[IpyHIVMIT BepXOBEHCTBA IpaBa»). Takoi
JIOKYMEHT ObUI IPUHAT, HO B Poccuu He nonynsapusnpyercs,
II03TOMY IIPUBENY 3[,€Ch IIOTTHBIN TEKCT PE3O0TIOLMN:

PE3OJ/IOLINA 1594 (2007)1
IIpunyun Rule of Law (8epxoeercmeo npasa)

1. ITonamue Rule of Law, socnpunumaemoe esponeti-
CKUMU HAUUAMU KAK 0014asT UeHHOCMb U OCHOB0NO0IA2AIOULULE
NpuHyun oocmudceHuss 60vUIE20 e0UHCMEd, NPUSHAHO 6
Yemaese Cosema Esponvt 6 1949 200y. Imo npuryun Hapsaoy ¢
NPUHUUNAMU 0eMOKPAMUL U NPAB Yeno8eKa uzpaem ce200Hs
saxcHyto ponv 6 Coseme Eeponvi u, 6 uacmuocmu, 6 cyoeOHoi
npaxmuxe Eeponeiickozo cyoa no npasam uenosexa.

2. Eeponeiickuii cot03, OBCE u ux eocydapcmea-une-
HbL makxe npusepienvt npuryunam Rule of Law, demoxpa-
muu u npas uenosexa. Tax, npunyun Rule of Law konkpemHo
ynomunaemcs 6 dozosopax EC, 6 cyoebHoil npakmuxke Espo-
netickoeo cyoa, a maxxce 6 Koneneazenckux kpumepusx 1993
200a, Kacarouuxcsa npucoedunenus k Esponetickomy coro3y.

3. Hecmomps Ha 6ce00u4y10 npusepieHHOCmv 3mo-
MY NPUHUUNY, PASTUMUS 8 MEPMUHONI0UU U 8 NOHUMAHUU
amoeo mepmuna kax enympu Cosema Esponvi, max u 6
e2o zocydapcmeax-unenax npusooum k nymauuye. Tax, 60
ppaHiy3ckom s3viKe 4acmo Ucnonv3yemcs evipaxcenue «Etat
de droit» (803moscHo, npedcmasnsatousee coboii nepeoo u3s-
8ECINHO20 8 2epPMAHCKOU NPABOBOL MPAOUUUU U 80 MHOZUX
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Opyeux npasosvix cucmemax mepmuna Rechtsstaat), Ho oHo
ompaxcaem aenoazviuHoe nousmue Rule of Law danexo He
max mouHo, Kax evipaxceHue «prééminence du droit», npu-
Yem UMEHHO MO BbIpaceHue UCNONbL3YEeMCS 60 PPAHUY3CKOM
mexcme Ycmaea Cosema Esponvi, 6 npeambyne Eeponeii-
CKOTi KOHBEHUUU 0 NPABAX Heno6eKa U 68 CYOeOHOU npakmuke
Cmpac6ypeckozo cyoa.

4. Iapnamenmckas accambnes obpauwsaem 6HUMAHUE
Ha mom axm, 4mo 6 HeKOMOoPbIX MOOObLX OeMOKpamue-
ckux 2ocyoapcmeax Bocmounoti Eéponvi topucmol 6 0CHO8-
HOM CKZIOHAIOMCSA K noHumanuto mepmuna Rule of Law xak
«supremacy of statute law», m.e. «eepxosercmeo 3axona». O0-
Hako mepmun Rule of Law cnedyem nepesodumv Ha pycckuil
KAK «8epX08eHCB0 NPpasa», makx e KaxK NpasunivHvim nepe-
600om mepmuna Rule of Law na ¢ppaniyysckuii A3vik s615emcs
«prééminence du droit», a He «prééminence de la loi». (anano-
2UUHbLIM 00pa3om mepmunbl «recht» u «droit» 8 svipajnceHusx
Rechtsstaat/Etat de droit cnedyem nepesodums Ha pycckuii Kax
«npaeo»). Ilepesod mepmuna Rule of Law xak «eepxoeeHcmeo
3aKOHA» 6bI3bl6AE CePbe3HY 03a004eHHOCMb, NOCKOIbKY
6 HEKOMOPLIX IMUX CPAHAX 6Ce euwje NPUCYMCMBYIom, He-
CMOMPS HA 6EPX0BEHCMEB0 NPABd, onpedesieHHble MPAOUUUU
MomanumapHozo 20cyoapcmeda Kak 6 meopuu, maxk u Ha
npakmuke. Taxas popmanucmuveckas uHmepnpemayus
mepmunoé Rule of Law u Etat de droit, a maxce Rechtsstaat
npomusgopeuum cymu kax nonsamus Rule of Law, mak u no-
HAmMus prééminence du droit. HecomHeHHO, 8 Imux CYHaax
umeern Mecmo Hedonycmumas Henocneo006amenvHOCHy U He-
YemKkocmv Npu nepesooe WPUOUHECKUX MEPMUHOE HA A3bIKU
20¢cy0apcme-1seHos.

5. Accambnes noduepkusaem Heobx00umocmo obecne-
ueHUsT eOUHO00PA3HO20 MONKOBAHUS NPUHUUNOE 3AKOHHOCU
U OMnpasneHUs NPasocyous, Komopovie cooepucam 00HU U me
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Je OCHOBHbLE d7IeMEHMbL, NPUCYMCMEYoujUue, 6 4ACMHOCMU,
8 cyoebHoil npakmuke Eeponetickozo cyoa no npasam uenoge-
Ka, 6 Kakoii Ovl YopMynuposKe 3ma KOHUENYUs Hu UCNOb3O-
eanacv 6 Hacmosuee spems 6 Coseme Esponui.

6. C yuemom usnoxenHozo Accamobnest:

6.1. Iloouepxusaem, umo mepmunvl Rule of Law u
prééminence du droit npedcmasnsatom co6oti cyocmanmusHole
npasosvie KOHUENUUU, Komopvle S6ATIOMCA CUHOHUMAMU U
00/HCHBL PACCMAMPUBAMbCA 6 Kauectee MaKoviX 60 6cex
AHeTIUTCKUX U PPAHUY3CKUX 8epPCUSIX OOKYMEHINO8, 8blNyCcKa-
emoix Accambreeil, a makice 6 20cy0apcmeax-4nieHax 6 opu-
UUANTLHOM Nepesooe;

6.2. Ilonazaem, umo OaHHbLil 80NPOC 3ACTYHUBAEM
danvHetiuezo usyuenuss npu cooeticmeuu Esponetickoii ko-
muccuu «3a Oemoxkpamuio uepe3 npaso» (Beneyuanckas
KOMUCCUSL).

Wrak, B CoBeTe EBpoOIIbI IOC/IE MOTyBEKA MMHIBUCTH-
YeCKOTO U He TO/IBbKO «KOH(]Y3a», CBA3aHHOTO C HEIIPaBW/Ib-
HbIM IlepeBosioM Rule of Law (BepxoBeHCTBO IpaBa) Ha Ipy-
roit opuuManbHbI A3bIK, ppaHIy3ckmit, kak Etat de droit
(mpaBOBOE TOCYAAPCTBO), pa300panuCh ¥ HOPMATUBHO yCTa-
HOBIIN TIepeBOf kak prééminence du droit. OgHOBpeMeHHO
fay TaKyl YCTAaHOBKY IO TepMmuHonoruu EBpomerickomy
CyAy IO IIpaBaM 4eloBeKa.

Ho B Opranmsanun O6benvHeHHbix Hanmii, e
bpaHLY3CKUIl TOXe ABIACTCS OPUIMATBHBIM SA3BIKOM, IIPO-
JIOJDKAIOT IIEPEBOJUTD II0-CTAPOMY, U «KOH(]Y3», TOBOPS CIIO-
Bamu IOpreHca, mpopio/bkaeTcss BO BCeMMPHOM MacIuTabe.



40

OEKJTAPAIIMSI OOH

ITpuBenem HanboIee BayKHbIE C HAIlle)l TOYKY 3PEHNA
MeCTa M3 ITOC/IESHETO IOCBAIIEHHOIO BEPXOBEHCTBY IIpaBa
noxymenTa OOH:

Hexnapauus Cosewyanus
Ha évicokom yposHe lenepanvnoii Accambneu
0 8epxosencmee npasa Ha HAUUOHATLHOM
U MeHOYHAPOOHOM YPOBHAX

Mo, enasvi 20cyoapcme u npasumenvcme u 2aevl
denezayuii, cobpanucev 6 Llenmpanvrvix yupexcoenusx Opea-
nusayuu O6vedunennvix Hayuii 6 Hovto-Vopxe 24 cenmsbps
2012 200a ons moeo, umobvt noomeepoumsv Hauily npusep-
HEHHOCMb BEPXO6EHCNBY NPABA U 20 OCHOB8ONONAAIOULEMY
3HAYEHUI 071 NONUMUHECK020 0UAI02A U COMPYOHUUECBA
MeHOy 6cemu 20Cy0apcmeamu  npooosKuUms paspabomxy
mpex OCHOBHbIX COCMABNANULUX I7IEMEHIN0B, HA KOMOPbIX
suxcoemca Opeanusayus Obvedunennoix Hayuii: mexcoyna-
POOHDBLIL Mup U 6e30naACHOCMYb, NPABA Hesl06eKa U pa3surmue.
Mot coenactvl, 4mo pyko600cmeom 0N HAUWUX KONTEKMUE-
HbLxX Oeliceuti 6 omeem Ha NPobeMvl U 803MONHOCHIU, 603-
HUKAowue 6 pe3ynvmarine MHOZUX CIOHHBIX NOTIUMUYECKUX,
COUUATLHBIX U IKOHOMUHECKUX NpeoOpasosanuti, O00I#HO
6vimMb 6ePXOBEHCINE0 NPABA, NOCKONLKY OHO A67IAEMCA OCHO-
601l OpYHeCmBeHHbIX U PABHONPABHBIX OMHOUEHUL MeH Oy
eocyoapcmeamu, a makdie OCHOBOL CMpPOUMenvpcmea cnpa-
6€0/IUBLIX U PABHONPABHBLX 00ULecE.

1. Movt noomeepscoaem c6010 HeUSMEHHY0 NpuUsepiceH-
Hocmb uenam u npunyunam Yemaea Opzanusavuu O6veou-
HenHolx Hauyuti, mexcoynapoonomy npasy u npasocyoutro, a
mMakice Mex0yHapoOHOMY NOPAOKY HA OCHOBE BePX0BEHCINEA
npaea, Komopovie AGNAOMCI HeOMveMaemMoli 0cHO80Li boee
MUPHO20, NPoUBemarusezo U cnpasednue020 Mupa.
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2. Mt npusnaem, 4mo 6epxo6eHcme0 npasa omHocum-
A 8 PABHOTL CMeneHU KO 6CeM 20CY0apCmeam U mexoyHapoo-
HoIM opzanusayuam, exmouas Opeanusayuro O6veouHeHHbIX
Hauyuti u ee ocHo8Hble 0p2ambl, U 4Mo yéaxceHue U nooupeHue
6ePXOBEHCNEA NPABA U NPABOCYOUST OOTIHHL CTYHUMD PYKO-
800CMBOM 80 8CeX BUNAX UX 0esTMeNbHOCMU U 00ecneuusams
npeocKa3yemocmy U 1e2UtmumMHOCHb UX Oeticmeuii.

Mpvi maxkoce npusHaem, umo 6ce 100U, yuperoeHus u
opeanusayuu, Kaxk obujecmeeHHvle, Max U 4AcmHovle, 6KH0-
uas camu 20cy0apcmed, Hecym OmeemcmeeHHOCmy nepeo
cnpaseonusvimu, OecnpucmpacmubiMy U OCHOBAHHLIMU HA
pasHonpasuu 3aKoHamMu U umerm npaso 6e3 KAKOU-1UO0
OUCKPUMUHAUUU HA PABHYI0 NPABOBYI0 3AU4UNY.

...4. Mo noomeepsyoaem 0043aHHOCMb 6CeX 20CY-
dapcme ypezynuposamv ux Me#OyYHAPOOHvIE PA3HOIACUS
MUPHBIMU Cpedcmeamu, 8 HACHOCMU HA OCHOBe Nepezoso-
po8, 3anpocos, ycryz 006poii 607U, NOCpPeOHUUeCMEa, NPUMU-
peHust, apoumpaxca u cy0eOHvIX peuieHuil Unu Opyeumu Mup-
HbIMU CPEOCBAMU 1O UX 8bLOODY.

5. Muv noomeepioaem, umo npasa uenoséexd, eep-
X06€HCNB0 NPasa U O0eMOKPAMUs ABNAOMCA 63AUMOCES-
3AHHLIMU U B3AUMOYCUNUBAIOUAUMU U YIMO OHU OMHOCAMCS
K YHUBEPCAbHLIM U HEOeUMbIM OCHOBHBLIM UEHHOCHAM U
npunyunam Opeanusavuu Ob6vedunernvix Hayuii.

...7. Mol ybexoeHvr 6 mom, 4mo 6epxo8eHcmeo npa-
84 U paseumue mMecHO 83AUMOCEA3aHbL U SABNSAIOMC 83AU-
MOYCUTTUBAIOWAUMY, YO NOOUiPeHUe 6ePX08EHCMEA NPasa
HA HAUUOHATIVHOM U MeXOYHAPOOHOM YPOBHSX umeem 0c060
8axcHoe 3HaueHue 07 YCMOUYMUB020 U 8CE0XBAMbIEANULE20
IKOHOMUUECKO20 POCMa, YCMOTIMUB020 PA3BUMUSL, UCKOPeHe-
HUS HUW4EeMbL U 2071004 U NOTTHOZ20 OCYULeCB/IEHUS 6CeX NPas
ues108eKa U OCHOBHbBIX 60000, BKIIOUAS NPABO HA PA3BUMUe,
6ce U3 KOMOPbIX, 6 C6010 04epedd, YCUNUBAIN 6€PX0BEHCINEO0
npasa, u no 3mMoti npuuuHe mol ybeioeHvl 8 MOM, 4Mo 63a-
UMO3A8UCUMOCTY 00TIHHA PACCMAMPUBAMbCT 8 PAMKAX NO-
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secmku OHS, KACAOWeNicT MeXOYHAPOOH020 Pa36UMUsT NOCTIe
2015 z00a.

8. MutL npuzHaem 8axHOCMb cnpaseonusoti, cmabuiv-
HOUL U Npedckasyemoti 1puduUecKoli 0CHO8bL 08 0becneueHUs
6Ce0X8aMbl8AIOU4€20, YCMOTIMUB020 U PABHONPABHO20 PA36U-
Must, IKOHOMUHECK020 POCcma U 3aHAMOCMU, UHBECTUPO8a-
HUS U NPeONpUHUMAeNbCea, U 8 Mol 653U Mbl 8bICOKO
ouenusaem oessmenvHocmv Komuccuu Opeanusayuu O6veou-
HenHolx Hayuti no npasy mexcoynapoonoii mopzoenu 6 dene
MOOEPHU3AUUU U YPe2yTUPOBAHUS NPasa MenO0yHAPOOHOL
mop2zoenu.

...10. Mot npusnaem npozpecc, 0ocmueHymolii cmpana-
MU 8 Oesle NOOWPEHUST BePX0BEHCMBA NPABA 6 KAuecmee Co-
CMABHOT HACMU UX HAUUOHATLHBIX cmpamezuti. Mol makice
npusHaem, 4mo 07 MeHOYHAPOOHVIX HOPM U CMAHOAPMOE6
xapaxmepHul 00usue Hepmvl, KOMopvle HAX00AM OmparteHue
8 WUPOKOM PA3HO00pPA3UU HAUUOHATLHOZO ONbiMaA 6 001a-
cmu eepxoeeHcmea npasa. B amoii ceéA3u mvL noouepxkusaem
BANCHOCMb NOOWPEHUS PACNPOCMPAHEHUS HAUUOHATLHOL
NpaKmuKu U 6ce0xX8amovl6aulezo 0uanoea.

11. Mol npusHaem 6axHOCMb HAUUOHATLHOL CAMO-
CMOAMENbHOCMU 6 80NPOCAX 8ePXOBEHCINEA NPasd, yKpene-
HUS UHCTMUMY MO8 npasocyous u 6e30nacHocmu, K Komopvim
obecneueH 0ocmyn U KOMopwvle Y4Umvléaom nompedbHocmu
U npasa eécex nmwooeti U ykpenngom dosepue, NOOUPSIOM co-
UuanvHoe eOUHCMB0 U IKOHOMUUECKOe NPOUBemaHue.

12. Mvt noomeepsicoaem npuHyun 612020 ynpasneHus
U evipaxaem NPUBEPHEHHOCMb OKA3AHUW IPPeKmMUBHDLX,
Cnpaseonuevlx, HeOUCKPUMUHAUUOHHBIX U PABHONPABHLIX
00U4eCBEHHBIX YCTIY2, CBA3AHHDIX C 8ePXOBEHCINBOM NPABd,
BKTIIOUAS Y207I08HOE, 2PANOAHCKOe U AOMUHUCMPAMUBHOE
npasocyoue, ypezynuposanue KOMMEPUECKUX CNopos U 1opu-
OUUeECKY10 NOMOULD.

13. Mui ybesxcoeHvl 6 mom, 4mo He3A6UCUMOCHb CY-
0eOHOLl cucmembl, 6KIUASL ee OeCHPUCPACIMHOCb U
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UeIOCMHOCMY, A6AMCA  6ANHEUWUM He00X00UMbIM  Yc-
nI08uem 0becneveHUss BepX06eHCN8A NPasa U 1Mozo, Hmo-
6vL 6 npouecce OMNPAGNIEHUS NPABOCYOUS OMCYMCMB068ANA
OUCKPUMUHAUUSL.

...14. Mvt noouepkusaem npaso pasHozo 00cmyna k
cucmeme npasocyous 0N 6cex, 6KAI0UAS 4IeHO8 HAXO0OTULUX-
CA 6 YA3BUMOM NOJIONEHUU 2PYNN, a4 MAK#e 6aiHOCMb No-
BVIUUEHUST UHPOPMUPOBAHHOCMU O I0PUOUUECKUX NPABAX, U 6
MOl C6A3U Mbl 3a5671eM 0 C60UX 003aMenbcmeax NPuHu-
Mamp 6ce He0OX00UMble MePvlL 0L OKA3AHUS CNPABEOTUBDLX,
MpaxcnapeHmuulx, 3PPexmusHvLx, HeOUCKPUMUHAYUOHHDIX
U NO0OMHUEemHBIX YCye, KOmMopvle cnocobcmeyom o0ocmy-
ny K cucmeme npasocyous 07 6cex, 6KANUAL WPUOUHECKYIO
noOMOULb.

...18. Mul nooduepxueaem 6aiHOCMb 6epX08eHCMEA
npasa 6 kawecmee 00H020 U3 OCHOBHBLX INEMEHNO08 npedom-
épauleHUsT KOHPIUKIMO8, MUPOCHPOUMEeNvCmea, ypeeynu-
po8aHus KOHPAUKMOE U 0esmenvHOCMU NO NO00ePHAHUIO
Mupa u noouepKusaem, 4mo npasocyoue, 6Ka0UAS obecnete-
Hue NPasocyoust Ha NepexoOHOM dmane, 67ITEMCT OCHOBHVIM
3a71020M YCMOUYMUB020 MUPA 6 CHPAHAX, NEPeHUBAOULUX
KOHGUKM, U 8 CMPAHAX, 0KA3ABUIUXCS 8 NOCMKOHPAUKM-
HOti cumyayuu, u noo4epKusaem Heo6X00UMOCHb 1ozo, Ymo-
6vL MeHOyHapooHoe coobujecmeo, exntouas Opzanuzayuio
Obwvedunennvix Hayuii, oxasvieano nomowsp u codeiicmeo-
84710 MAKUM CMPAHAM NO UX NPOCbOe, NOCKONbKY OHU MO-
2ym crmankueamvcs ¢ 0c00bIMU NPoOTeMAMU HA NEPEXOOHOM
amane.

...21. Mot noouepxusaem 60nvuioe 3Ha4eHue KOMNIeKc-
HO020 N00X00a K NPasocyouro nepexoOH020 nepuooa, eKa04a-
10uLe20 NONHBILL HAOODP CYOeOHbIX U HeCYOeOHbIX Mep, 8 Uensx
obecneueHUss NOOOMUEMHOCMU, CNPABEOTUBOCIU, 3AULUMDL
HKepme, cooetictneust 3a1e4ueanuro par U NPUMUpPeHuio, co3-
O0aHUsT He3ABUCUMBIX 0P2aH06 HA030pa 3a cucmemoil be3onac-
HOCMU U 80CCIMAHOBTIEHUS 008EPUST K UHCIMUMYMam 20¢yoap-
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cmea, a makie 6 Uensax co0elicmeus 6epxo8eHcmey npasa.
B amoii cea3u mvL noouepkusaem, 4mo npoueccol ycmaHose-
HUST UCTNUHDL, 8 IMOM YUCTIE PACCTIE006AHUS NPOULTIBLX HADYULE-
HULL MeHOYHAPOOHBIX HOPM 8 0071aCU NPAB UenoeeKa U Hopm
6 0051acmu MeHOyHAPOOHO20 YMAHUMAPHO0 NPaea, a max-
Jie UX NPUHUH U NoCcedcmeutl, A6IAIOMCST BANHLIMU UHCDY-
MeHmMamu, Komopuie Mo2ym 00NONHAMb CyO0eOHble NPOUECCH.

...25. Mot ybexncdenvl 6 HezamueHviX NOCIEOCHBUSX
KOppynuuu, Komopas npensmcmeyem IKOHOMUUECKOMY pPO-
cmy u pazeumuio, noopvieaem o0osepue 00ULeCNBEHHOCINU,
TIe2UMUMHOCb U MPAHCNAPEHMHOCMb U Meulaem NPpuHs-
MUK cnpaseonusvix U dPPexmusHbIX 3aK0H08, A MAaK#e UX
npumeHeHu, obecneueHuto co600eHUs U Cy0eOHOMY MONKO-
8AHUI0, U NO MO NpuUUHe NOOUePKUBAEM 8aAHHOCMDb 8ep-
X08eHCM6a NPasa 6 Kavecmee 6aicHeliuiezo YC08Us npeceqe-
HUS U NPpedomepaueHuss KOpPynuuu, 8 mom uucsne 671a200aps
YKpenneHuo compyoHu4ecmea mexoy 2ocyoapcmeamu 6 yzo-
JI0BHDIX 0enax.

...27. Mol npusHaem nosumuseHvlii 6x1a0 IenepanvHoii
Accambrneu, Komopas AGNAEMCA 2IA6HLIM COBeUsAMenbHbIM
u npedcmasumenvroim opearom Opzanuszavuu O6veduHeH-
Hoix Hayuil, 6 o6ecneuerue 6epxoseHcmea npasa 60 écex ezo
acnekmax 6 6ude NOMUMUKU U YCAHOBTIEHUSI CIAHOAPOs,
a maxice 671200apsi NPOZPECCUBHOMY PAZBUINUI0 MENOYHA-
PpO0HO20 npasa u ezo KoouPuKayuu.

...34. Mvr npusnaem eaxcHetiuiyro ponv napaameHmos
6 0becneueHUU 8epX0BEHCMBA NPABA HA HAYUOHATILHOM YPO6-
He u npusemcmaeyem 83aumooeticmeue mexnoy Opeanusayueri
Obwvedunennvix Hayuii, HAUUOHATIHLIMU NApriaMeHmamu U
MesxcnapnameHmcKum cor030M.

...38. Mvi noouepkusaem 6aixHOCHb MeHOyHAPOOHO-
20 compyoHu1ecmea u npeonazaem 0OHOPAM, Pe2UOHATIbHBIM,
CYOpecuOHANIbHOIM U OPY2UM MeXNPABUMENbCB8EHHbIM Op-
2AHU3AUUAM, A MaKHe COOMBEemcmeyouum 0eticmeyoujum
UUam, npedCMasaTIOUUM 2paxo0anckoe o0uLecmeo, 6K0-
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uas HenpasumenvcmeeHHvle 0PAHU3AUUL, 0KA3LIBAMDb, NO
npocvbe zocyoapcms, mexHu4eckKyo HOMOWsb U CoO0eticmeo-
6aMb yKpenieHur nomeHuuana, 6 mom 4ucie 6 obnacmu
npoceewjeHuss U n0020MOBKY CNEYUATUCINO8 NO B0NPOCAM
6epX0BEHCMEA NPABA, A MAKIHE NPOB0OUMb 00MeH HAKONTIeH-
HbIM ONbIMOM 00ecneyueHUsT 6epPX0BeHCMBA NPABA HA MeHDY-
HAPOOHOM U HAYUOHATILHOM YPOBHSIX.

...42. Mvi ommeuaem ycunus no ykpenseHuro 6epxo-
6eHCMBA NPAsa nymem 63AMust Ha ce6s 000pPOBOIbHBIX 005-
3amenvcme 8 pamkax 0aHH020 3ACe0AHUST HA BbICOKOM YPOBHe
U Npocum 20cyoapcmea, Komopole euse He COenasnu 31mozo, pac-
cMompemv 80MPOC 0 83AMUU HA 05T MAKUX 00513amenbcme 8
UHOUBUOYATLHOM U KOJIZIEKIMUBHOM NOPsOKe HA 0CHOBE C60-
UX HAUUOHATILHBIX NPUOPUIMEMO8, 8KIIOUAS 003aMenbCmaa,
HanpaesneHHvle HA 00MeH 3HAHUAMU U NePedoBbIM ONbIMOM U
Ha yKpeneHue Mex0yHAPOOH020 COMPYOHUUeCEd, BKI0UAS
pezuoHanvroe compyorurecmeo u compyornurecmeo Ke-IOe.

3nech IpuBeeH TeKCT 0(QUINaTIbHOTO IIePeBOfia C aH-
IJINIICKOTO HAa PYCCKMIT, KOTOPBIN SB/IAETCSA ONHUM 13 0pu-
umanbHbIX A3bIKOB OOH. OcTtaBnAmo B CTOpOHE MOTPeIIHo-
cTy niepeBofia (HampyuMep «bmaroe yrnpasjeHue»), KOTOPBIMU
ceifyac 3aHAIOCh MOCKOBCKOE OT/Ie/IeHNEe MOJIOMIbIX IOPMCTOB
Accouyanuyu ropuctoB Poccuu Bo riase ¢ Imurpuem Kpas-
4eHKO. [TojuepKHy TO/IbKO, YTO TaKye OMVOKU B IPAaBOBBIX
tekcTax OOH memaroT BoCHpuATAIO pOCCUIICKUM Opuade-
CKMM COOOIECTBOM U TPaXKJAHCKMM OOIIeCTBOM COfepiKa-
HIA BaKHeNunx fokymenTos OOH.

To, xak ompegmennau esBpolelicKyue IMapraMeHTapun
TEPMMH «BEPXOBEHCTBO IIPaBa», TOBOPUT TOIBKO O IpaBe I
He BK/IIOYAeT IOHATHE «TOCY[JapCTBO», TOIA KaK B TEPMM-
He «paBoBoe rocymapctso» (Etat de Droit) monsaTue «rocy-
NapCTBO» ABNAETCA KmMo4YeBbIM. OTMedy, 4TO 4epe3 IIECTb
JeT Tocnme Toro, Kak IlapmameHtckas accam6bnes Cosera
Espomnbr B 2007 ropy yTo4YHM/IA IPaBUIbHBIN IIEPEBOJ, BEp-
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xoBeHcTBa npasa (Rule of Law) Ha ¢paHIy3ckuil A3bIK, ero
B OOH ouepenHoI1 pas nepeseny HEMPABU/IbHO: KaK IIPaBo-
Boe rocymapctBo (Etat de Droit). Ymopcrso OOH B mpo-
IBVYDKEHMM JOKTPVHBI BEPXOBEHCTBA IIpaBa TpebyeT OT Bcex
CTpaH Cepbe3HOIt pabOoThI IO €ro efMHO0OPa3HOMY TONTKOBA-
HIIO, a 0T caMoit OOH — cTpororo BHUMaHMA K IVMHIBACTU-
YEeCKOM TOYHOCTH.

IMOHATHVA BEPXOBEHCTBA ITPABA
N ITPABOBOTOTOCYIOAPCTBA

Hauynem ¢ ucropunu 6omee 61M3KOro K HaM MOHATHA
«IIpaBOBOE TOCYAApCTBO». [l0ABMBIINCH BIIepBble Ha HEMel]-
KOM sA3bIKe Kak Rechtsstaat, TepMyH ObIcTpO Halen afieKBar-
HBII TIepeBOJi Ha BCe OCHOBHBIE eBpOIIelicKIe A3bIKN (etat de
droit, estado de derecho, Rattsstat, stato di diritto, mpaBoBoe
rOCYZIapCTBO), KPOMe aHI/IMIICKOTO. JTa JIMHIBUCTHYECKAS
npo6yemMa MO0XX1jIa OCHOBY /I IIOC/IEAYIOLIEr0 CMBIC/IOBO-
IO HEIIOHVMAaHMSL.

TepmuH «IIpaBOBOE TOCYApPCTBO» IPOMU3OILIET OT He-
MelKoro cioBa «Rechtsstaat», 0603HauuBIIero B kouie X VIII
BeKa JIOKTPUHY, BBIIBUHYTYIO B NO3JHUX paborax VIMMaHy-
ma KaHTa, yBsA3aBIIero CyliecTBOBaHME TAKOTO FOCYyAapCTBa
C BEpXOBEHCTBOM KOHCTUTYLMU CTPAHDI ¥ MOJYMHEHHOCTDIO
el pmevictBuil rocygapcrsa. Ilpu stom, no mHenuwo KaHra,
KOHCTUTYIUA JO/DKHA CTaBUTD ILIe/IbI0 TOCYyAapcTBa obecrre-
YeHVe MUPHOM CYACTIMBON JKM3HU €ro TpaKJaH Ipy yCo-
BUM obecrieyeHns IpaB UX COOCTBEHHOCTL.

[Mop BmmsHMeM upent Vimmanynna Kanra (1724-1804) n
npu ero >xusHu Voranu Ilerepcen (Johan Wilhelm Petersen),
nycasimit oy, rncesporumoM ITmakupyc (Placidus), mpume-
HIJI BIepBble TepMuH Rechtsstaat, KoTopslit mocsne omry6mu-
xoBaHMsA B 1813 rogy xuuru Die Letzte Grunde von Recht,
Staat und Strafe 611 IOAXBaYeH HEMEL[KMMI IIPABOBEAMIA.
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Henocpencrennble nocneposatenu Kanra, Kak mpak-
TUYECKMe TeOopeTMKM Tuma npodeccopa, MapraMeHTapus
U MuHMUCTpa toctuiyuu Pobepra don Mons nmnbo mpocto
«KaHTMAHILEB B >KM3HM» TepMaHCKoro nonurtuka lllrterHa n
utanbsaHua Kabypa, chirpasy OrpOMHYI0 PO/Ib B PasBUTUM
ocHoBaHHOro Ha KaHTe koHcTUTynMoHanusma B Espore
XIX cronetusa. OmHako MX MAEeNM HUKOIJA He IOCATAaAM Ha
IpVIMEHEHVE AaHTUMVWINTAPUCTCKUX NPUHLUIIOB IIPAaBOBOTO
rOCy[JapCTBa, KOTOPbIE, 110 KaHTy, ABIAIOTCA OTHUM U3 CTOJI-
II0OB HACTOAILLETO IIPaBOBOT0 IOCYAAPCTBA.

ITosToMy BO€HM3MPOBaHHbIE KOHCTUTYLIVIOHHbIE V/IEN
«IIpyccKo-ronuieiickoro Rechtsstaat» mpu Bcelt Mx BpeMeH-
HOVI HOPUAMYECKON IPOTPECCUBHOCTY HUYEM He IIOMellla-
N CO3[JaHMI0 HauucTcKon lepmanmmu. MOXXHO CKasarb, YTO
3a BBIYETOM KaHTOBCKOI cocrasisamiomiein Rechtsstaat mo-
KeT IpeBpaTuThcs B Tpertuit peiix. Tonbko mocie pasrpoma
1945 roga B nocnesoenHon KoHcturyunu OPI' popnna Kan-
Ta BEpHY/IACh K €r0 MCTMHHO MJjee IIPABOBOr0 rOCyjapCcTBa.
Ho sroro IIpyccus, a sarem Iepmannsa no cepepnnbl XX Beka
pasBuBaNCh Ha 6a3e TOro, 4TO y HAcC ceiyac B Poccun He-
PENKO JOBOBHO Oe3ale/IsIMOHHO Ha3bIBAIOT «IUKTATypPOIl
3aKOHa» WU «BEPXOBEHCTBOM 3aKOHa» ¥ IIPU 3TOM HaBA3bI-
BAIOT 9TOT IOAXOJ HAYYHON OOLeCTBEHHOCTH I, YTO XyXKe, —
MOJIOZIEKHON ayJUTOPUM KaK CMHOHVM IIOHATHSA IIPAaBOBOTO
rocygapcrba. Crofia )xe MOXXHO OTHECTU paclpOCTpaHEHHbIe
y Hac MCTOpUYECKNE IKCKYPChI K «IIPaBOBOMY TOCYHapCTBY
npesHux Ipeunn u Puma», KOTOpble BOOOIe Pa3MbIBAIOT
TNOKTPMHY KaHTOBCKOT'O IIPaBOBOTO TOCYHAPCTBA M 3aTyIlle-
BBIBAIOT €€ IIPOMICXOXKECHHE.

B Poccun nporecc dopmupoBanus dunocodbun mpa-
Ba OBUT 1 IPOJOJDKAET OBITh OCTIOKHEH CTPEeMJICHVIEM ITOCTa-
BUTb 3aKOH BIIE€peN IIpaBa, CTPEMJIEHMEM TIOYTY BCEryia TU-
PaHMYECKOIl POCCUIICKON B/IACTY CaMMM (PAKTOM IPUHATHA
€10 3aKOHA ITOCTABUTD 3TOT 3aKOH BbIIIE MOPaJIN, HPABCTBEH-
HOCTY, CaMOI1 4e/toBe4ecKoll )xu3Hn. Kak rosopur [I3epxmn-
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CKUI B pa300/1auMTeTBHOM I10 CYTI CTUXOTBOpPeHUM Dyapaa
Barpuikoro «TBC»:

Ho ecnu on ckancem: «Coneu», — coneu.

Ho ecnu on ckaxcem: «Ybeti», — y6e12.

C aTMMM 3aKOHOJATE/IbHBIMYM ¥ MOpPa/JIbHBIMIU yCTa-
HOBKaMU Y IIPOXXVIN eCATUIETUS COBETCKOTO MEPUOJa.

B aHITIOCAaKCOHCKOJ TepMMHOJIOTUMM AHAJIOTOM «IIpa-
BOBOT'O TOCYAAapCTBa» 4acTo HaspiBaoT Rule of Law — «Bep-
XOBEHCTBO IpaBa». OQHAKO CIEAYyeT OTMETUTD UX He MOTHOE
COBIIAJIEHME VI CAMOCTOATENIbHOCTD MOHATUA «IIPABOBOE IO-
Cy[lapCTBO», KOTOPO€E IIO3TOMY II€pEBOAAT Ha AHIVIMMCKUIN
kak «The Legal State».

B nrone 2007 roma cocTosAncsa MeXIyHapONHbBIN CUM-
nosuyM, nposefeHHb KoncturyunonnsiM Cygom PO co-
BMECTHO C pOCCUIICKON ¥ MOCKOBCKOM aIBOKaTYpPOI1, a TAKXe
MexpyHapogHoit acconyanyeit opuctos (International Bar
Association). Ha cuMmosnymMe 06Cy>XHanoch COOTHOIIEHME
MOHATUI «IIPaBOBOE TOCYJAPCTBO» U «BEPXOBEHCTBO IIPABa»
(Rule of Law). [Tpu nybnmkarnyum MatepranoB CUMIIO3MyMa B
BIJI€ OT/ETIbHONM KHUTY IIPY IIEPEBOJie HAa aHITIMIICKUI A3BIK
71Ba HOHATNA 0OBEVHIINCD B OHY GOPMYITY: «IIPAaBOBOE rO-
CYZIapCTBO — 3TO TOCY/IapCTBO BepXOBeHCTBA IpaBa» (Rule-
of-Law State). IIpesmpeHnT MeXAyHapOmHOW accoIMaIun
fopuctoB (MAIO) ®pasncrc Hut B kHMre, ONyO/IMKOBaHHOM
B 2009 rogy mo uToraM HIecTV KOH(pepeHIWI U CUMIIO3NY-
MOB II0 BEPXOBEHCTBY IIpaBa, He NPUJAB 3HAYEHU HeMell-
Kol jokTpmHe Rechtsstaat, yBa>kutenbHO OTO3BajICS O PoOC-
CUJICKOJ JOKTPVHE IIPaBOBOrO TOCYLapCTBA ¥ OTMETUII, YTO
€e HaJlo U3y4aTb BO B3aMIMOCBA3M C BEPXOBEHCTBOM IIpaBa.
OpHako, 10 €ero MHEHUIO, /11 CPAaBHEHNA ABYX JOKTPUH HYX-
HO «OIpefle/INTD CYIeCTBEHHbIE XapaKTePUCTUKY «IIPABOBO-
ro rocyzapcrsa»’. Ha Mol B3IIAf, 9TO CTalo pe3ylbTaToM

° The Rule of Law: Perspectives from Around the Globe,General Edi-
tor Francis Neat, LexisNexis, London, 2009. P. 5.
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BbIcTymIeHui B. JI. 30pbKuHa 1 IpefcTaBUTENEl MOCKOB-
CKOJ1 a/IBOKATypbl, KOTOpPbIE IIOTOM IMCbMEHHO OB 0606-
meHbl B cratbe [. M. Pe3Huka, npuBeneHHON IIOTHOCTBIO B
ynoMmsaHyTon kaure MAIO.

TBepaas mo3uIMs MOCKOBCKOJ aJJBOKATypbl O Heob-
XO[VIMOCTY He OTPAaHMYMBATbCA YMCTO OPUANYECKIM aHAIN-
30M, a yZIe/ATh 00JIbllle BHUMAHVS BO3HUKAIOLIVIM 9KOHOMU-
4eCKVM IpobneMaM 6bIIa YBaXXUTENTbHO BOCIPUHATA TOPHOM
Tomom bunrxamom B kaure «BepxoBeHCTBO mmpaBa»'’.

K coxanenuro, He NOMy4YnsI pasBUTHUA COBMECTHDIN
MpOeKT AJBOKATCKOI MmanaTbl MockBbl U amuTHOro CoBera
OappucTepoB AHIIMM M Y9/Ibca MPY YIACTUM a/JBOKATYPBbI
®pankdypra 10 MOATOTOBKE COBMECTHOTO MCC/IENOBAHIA
O COOTHOUIEHUM BCE€X TPeX NOKTPUH: BEPXOBEHCTBA IIPaBa,
HeMenkoro Rechtsstaat 1 poccuiickoro mpaBoBOro rocygap-
CTBa, x0T npepncenatenb Cosera b6appucrepos I[lutep Jlop-
iep B CBOENl CTaTbe, ONYOIMKOBAHHOI B OKTSAOPHCKOM HO-
Mepe XypHana «AzBokar» 3a 2011 rog, 0co60 MoguepKHYI
Ba)>XHOCTb, KOTOPYIO aHI/IMYaHE IPULAIOT 3TOMY COBMECT-
HOMY IpoeKkTy. B 2013 rogy AmBOKaTCKMe ITaJaThl TOPOJLOB
Mocksel u Cankr-Ilerpbypra coBmectHo ¢ DepepanbHOI
nazaToi agBoKatoB Poccuy u MexpucuunnmHapHbim Len-
TpoM prrocoduu mpaBa HaYAIM TOXOXKUIT MACIITAOHBII U3-
JATEIbCKUI IPOEKT.

B 2007 ropy poccuiickas CTOpoHa COBMECTHOTO CHIMIIO-
sauyma ¢ MAIO, kak MHe Ka)keTcs, He TOTOBa OblIa IIPMU3HATD
OYEBUHYIO IIPABOBYIO P€a/IbHOCTD: IIPaBOBOE rOCYAAPCTBO
VI BEPXOBEHCTBO IIpaBa — 9TO OnM3KMe, HO He COBIAJIAIo-
e KOHLennuy. Mbl He XOTen OTHeNATh cebs OT 001eMn-
POBOJI aHITIOCAKCOHCKOJM NOKTPMHBI BEPXOBEHCTBA IIpaBa I
IIO3TOMY He CHeNany HOCTaTOYHBIN YHOp Ha COOCTBEHHYIO,
BK/IIOYEHHYIO B TeKCT KoHcTuTynum PO nokTprHy npaBoBo-
ro rocyjgapcrsa. B mepByro odepefb IMOTOMY 4YTO OHA Yy Hac

' Bingham T. The Rule of Law. London, 2010. P. 172.
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cymecTByeT Kak 6ykBa KoHcTuTynmm, HO He Kak pa3BuUTasd
Hay4HasA JOKTpuHaA. bornee Toro, B menom B Poccum Takme
Hay4YHble HAIpaB/IeHN:A, KaK TeopusA TOCyHapcTBa U IPaBa,
¢unocodpusa npaBa M KOHCTUTYIVIOHHOE IIPaBo, BOOOIe He
UACHTUPUIMPYIOT 3Ty IIpoOIeMy, IOYeMy TPy COCTABICHUN
COOTBETCTBYIOLIVX YYeOHBIX KYpCOB 6€3 BCAKNMX OCHOBAHUI
IIPeAIIOIAraeTCs, YTO CTY/EHTDI JO/DKHBI OBITh YK€ 3HAKOMBI
C IIOHATYUEM «IIPAaBOBOE TOCYHAPCTBOY.

TepMnH «BepXOBEHCTBO IIpaBa» MOJIOXKE IPAaBOBOTO
TOCyJapCTBa, MOCKOIbKY BIIEpPBBIE OBUI B TAaKOM CIIOBOCO-
yetaHun Rule of Law Teoperndeckn oObsCHEH B KHUTE OK-
copackoro mpodeccopa Anpbepra [lavicu (Albert Dicey,
1835-1922) «BBemeHme K M3y4eHMIO KOHCTUTYILMIOHHOTO
npaBa», onyonkoBaHHoi 1885 ropy. [lo aTOro oH MCHONb-
3oBajics 6e3 IOfPOOHBIX 00BsACHEHNIT Cyabell bak6ypHOM B
1866-1867 rogax.

Jlayicu BbIeNVI TPU MOMEHTA B CBOEV MHTEpIIpeTa-
VY1 HOBOTO TePMIHA:

1. K yronoBHO# OTBETCTBEHHOCTV MOXKHO IPVBJ/ICYb
TOJIBKO B C/Ty4yae HapyIIeHNSA YeTKO YCTaHOB/IEHHOTO
IIPaBOBOTO IPABIJIA U TOTIBKO B OOBIYHBIX (HEUPE3BHI-
YalfHBIX) CyJax.

2. BepxoBeHCTBO IpaBa O3Ha4aeT He TOIbKO, YTO HU-
KTO He BBIIIIe IIPaBa, HO U IIPUBJIeYEHNE K OTBETCTBEH-
HOCTY B OOBIYHBIX Cyax MOOBIX JINI], He3aBUCUMO OT
VX paHra.

3. BepxoBeHCTBO mpaBa ymoTpeOnseTcss B CMBICIIE
«rpeoOnmaanys MPAaBOBOM J[yXOBHOCTM», XapaKTep-
HOJ VIMEHHO /1 AHITIUMW, TZe 6as3yCHble NMPVHIIVIIbI
HeVCAaHOV KOHCTUTYLMM CTPaHbI BBITEKAIOT U3 Cy-
IeOHBIX pelleHNt 10 KOHKPETHBIM JiellaM B IIPOTHBO-
HOJIOXKHOCTb KOHCTUTYLMOHHON MPAKTHKE JPYTUX I'O-

CyHapcCTB.
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Jlanexo He BCe pasfeAIoT cell4ac BhIIIENPUBEJEHHOE
onpepenenne BepxoseHcTBa mpaBa. Kak Hammcan aBcTpa-
nmuiickuii npasosey, Vs Crioapt, onpenenenue [laiicu He
pacrpoCcTpaHseTcs 3a Ipefenbl AHIIMK WIK CTPaH o0l1ero
aHIJIO-aMEePUKAHCKOIO IIpaBa.

[maBHBIV M caMbIll 3HAMEHUTBIN B McTOpun Benmko-
OpPUTAHUM CY/IbsI [TO KOIMYECTBY 3aHATHIX 33 CBOIO CYIECKYIO
Kapbepy BBICIINX AO/DKHOCTeN nops Tom bunrxam nHammcan
B 2010 ropy, yro B 2006 rogy, 3a gBa roja o CBOEN IE€HCK-
OHHOJI TOOPOBOIBHO OTCTABKY ¥ IIOC/IE YeTBEPTH BeKa CY-
IieOHOIT pabOThI, OH BBIOPAJI /IS IPEJIOXKEHHOI eMY JIEKIUN
TeMy «BepxoBeHCTBO IpaBa». MOTMBBI I 9TOrO BbIOOpa
IIOPa3UTENbHBL: «S BEIOpas 9Ty TeMY, IIOCKOIbKY BbIpaXKeHe
«BEPXOBEHCTBO IIpaBa» IIOCTOAHHO y BCeX Ha yCTax, HO A He
ObUT aOCOMIOTHO YBEPEH, YTO OHO O3HAYaeT, KaK He ObLI yBe-
PEH, UTO BCe, KTO €r0 MCIIO/Ib3YeT, IOHMMAIOT, YTO OHO 3Ha-
YT, VIV IIOHMMAIOT €r0 OAVMHAKOBO».!!

Vcnonb3oBaHye «BEPXOBEHCTBA IIpaBa» KaK TePMMU-
Ha (ja 4TO TepMUHA, NOKTPUHA/JIBHOTO MOHATHs!), CTOND
cepbe3HO «HepmoonpeneneHHoro» B [exkmapannuax OOH n
OPYTUX MEXAYHAPOAHBIX JOKYMEHTAX, NICTOPUYECKU BKIIIO-
YEeHHOTO Ty/a I10 MTHUIMATVBe IMEHHO aHII0-aMePUKAHCKUX
IOPUCTOB, Ha )OHE TAKOTO IPM3HAHNA BBI3bIBAET BOIIPOCHI.
BcraroT BOIIPOCHI a[jeKBaTHOTO MOHMMAaHMs, €UHO0Opas-
HOTO MOHMMaHUs, TPeOOBaHUA TOYHOCTM U OIpEe/IeHHO-
CTY NPAaBOBOTO IOHATHUSA, IIPeAaraeMoro s MCIOIb30Ba-
HIS BO BCEX IIPaBOBBIX cucreMax mupa. B 2005 rogy, 3a rop
fo BBIOOpa OpPAOM DBMHIrXaMOM TeMBl YIIOMSHYTON JIeK-
uu, MexxpyHaponHas accoumanys opuctos (International
Bar Association) m AmMepukaHCKas acconyuanys HOPUCTOB
(American Bar Association) Hadyanu BceMUpPHOe [IBVDKEHIe
3a BHe[JpeHMe B )KM3HDb IIPMHIMIA BEpXOBEHCTBA Npasa. Jly-
Mal, JUfiepbl 06eMX OpraHM3auNii OCO3HAIM TO JKe CaMoe,

" Bingham T. The Rule of Law. London, 2010, p. VII.
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yto u nopp bunrxam. XXI croneTue n Ha4ano TPEThEro ThI-
csYeNeTHs, IO BCell BUAMMOCTY, CTAaHYT SIIOXOJ OIpeferne-
HJA IOPUANYIECKOTO 3HAYEHVS I CMBIC/Ia BEPXOBEHCTBA IIpaBa
U IPOBENEHMs €ro B )KU3Hb B AHIVIOA3BIYHBIX CTpPaHaX, CO-
cTaBnAIMX, cuntas Vupguio u [lakucran, gobpyo TpeTh
BCErO 4e/I0BeYeCcTBa. JTOT XK€ IEePUOJ, BpeMeHM O3HAMEHY-
eTcsA GOpMYIMPOBaHNEM HOKTPVHBI IPaBOBOTO TOCYAApCTBA
JUIA CTpaH KOHTUMHEHTA/JIbHON IIPaBOBOM CEMbM, KOTOpas,
BKmMo4asg Espony, J/latuHcKyo AMepuky, Anonnio, BO3MOX-
HO, Kuraii, cocraBisieT IpUMEPHO OCTa/lbHbIE [IB€ TPETH.
[Toxoxe, 4TO coBpeMeHHOe (POpPMYIMpOBaHNEe 00euX IOK-
TPVH B3aMIMO3aBUCYMO ¥ He MOXKeT OBITh ITPON3BEIEHO OTHO
6e3 pyroro.

BsanMmoBnMAHMe, KOHEYHO, MMeeT MeCTO. MOXXHO
NpUBECTY 3TO Ha IIpUMepe OIpefieIeHNs CaMoro BEPXO-
BEHCTBA IIpaBa B aHIVIMIICKOJ IIpaBoBOM cucrteme. Hapsasas
(B XOpolIeM CMBIC/IE 3TOTO C/I0BA) Ye/IOBEYECTBY 3TO IOHS-
e co BpemeH lexnapauuu OOH 1948 ropma, camu aHm-
JaHe BIIEpPBBbIE YIIOTPEOWIN €ro B 3aKOHONATETBHOM TEKCTe
TonbKo B 2005 rony. B 3akoHe 0 KOHCTUTYIMOHHON pedopme
2005 ropa ykasaHo, 4TO 9TOT 3aKOH HE MEHAET «CYIIECTBYIO-
I KOHCTUTYLVIOHHBIN IPUHLNII BEPXOBEHCTBA NpaBa» U
«CYLIECTBYIOLYI0 KOHCTUTYLVOHHYIO PO/Ib JI0OpAa-KaHIylepa
B OTHOILEHMUM 3TOTO IpUHLUMIA». B gpyroMm pasgene sToro
)K€ KOHCTUTYLIMIOHHOTO 3aKOHA YKa3aHO, YTO «JIOPJ-KaHLIep
IIpY BXOXK/IEHUM B JOJDKHOCTD K/IAHETCS B YBOXKEHMU K Bep-
XOBEHCTBY IIpaBa U 3allMIAeT He3aBUCUMOCTD cyfei». Kak
nuiret Tom Bunrxam, MO>XHO ObITO OB OKUIATH OT ABTOPOB
aKTa OIpefe/IeHNA B CaMOM TEKCTE, YTO TAKOE BEPXOBEHCTBO
npasa. Ho aBTopbl mpoekTa, Kak nuiieT buHrxam, «oco3Ha-
Ba/IM YPE3BBIYAIHYIO TPYSHOCTh POPMYIUPOBAHUS YETKOTO
oIpefe/leHNs [ BKIYEeHNA B TeKCT 3aKoHa. OHM pa3yMHO
MOI/IV IIPVHATD 3 JIy4llee OIyCTUTD ONpeeIeHne 1 Ipefo-
CTaBUTH CcyfaM CPOPMYIMPOBATH 3TOT TEPMUH B CBOUX IIO-
crepyoIyx pemennax. [Ipy Takom nmopgxome BEpXOBEHCTBO
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npaBa He OymeT OIVH pa3 M HaBCeIZa OIpelereHHON ab-
CTPAKTHOJI IOpUANYECcKON (pOpPMY/IOi, HO CMOXET Yyepe3 CBOU
OIpefie/ieHNs] B KOHKPETHBIX CYeOHBIX PeIIeHNsIX COOTBET-
CTBOBaTb TPeOOBAHMUAM KaXKIOTO KOHKPETHOTO BPEeMEHU U
Ka)K7I0J1 HOBOJI CUTYalMM, IOCTABJICHHOM >KM3HbIo».'> OpHa-
KO JOKTPMHA BEPXOBEHCTBA IIpaBa II0 CBOEMY 3HAYEHUIO Ha-
CTOJIbKO Iepepoca IpaHnLbl bpurtanny, 4To npepnoxenne
NOXWUATbCA TPELEeeHTHhIX pelIeHNII aHITIMICKUX CY[IOB,
PV BCEM YBa)K€HUY, BEPOATHO, OCTaHETCs 06e3 BHUMAaHNA.
CTout Tak>Xe OTMETUTD, YTO bIMHIrXaM He IOHST 9KO-
HOMMIYECKYI0 COCTAB/IAIOIIYI0O BEPXOBEHCTBA IIPaBa, HE 3Ha-
€T IOHATHA IIPABOBOIO rOCYJapCTBa I, KaK U IOJaBIANLee
OOJIBIIMHCTBO, He 3HAET, YTO JOKTPUHA IPAaBOBOTO TOCYAap-
crBa popmupoBanock KaHToMm oy HemocpencTBeHHBIM BN -
STHUEeM BeJInJaiiinero anrmmiickoro gpurocoda Iasuma FOma.

IOM 1 KAHT

Ba)kHO MOHATH MCTOKM M COCTAB/IAMOLIME YACTU Ca-
MOVl HOKTPMHBI IIPAaBOBOTO T'OCYAAPCTBA, JIS 4eTro CIefyeT
BCIIOMHUTb €€ JIaJIeKO He BCEM M3BECTHBIX «OTIOB» — []aBujIa
Oma n immanynna Kanra.

O [sBupge IOme (1711-1776) ToBOPAT Kak O Bemvaii-
meM ¢unocode, «mmycaBiIeM Ha aHIIMIICKOM». IOM cumran
aHrM4yaH (caM oH ObUT MIOTIAH/IEM) Beudaiimu $humio-
codamy Bcex BpeMeH U HapoJoB (KaK MTajbsHIIEB, HAIIPU-
Mep, B cdepe UCKycCTBa). Bpsag mu ¢ aTuM yTBepK/ieHreM
cormacunca 6el Vimmanynn Kanr (1724-1804), npnsHaBas-
mmit Tonbko FOMa B kauecTBe dmmocoda, okaszasiiero Ha
Hero pemniaiooliee BIMsHUE, OTMeYas, 4To IOM «3aHMMaeT
BBICIIIEE MeCTO» KaK IIpPUMep CO3eplaTelbHON XU3HU (u-
nocoda. B3amMocBA3b ABYX BenMKux ¢unrocodoB II03BO-

2 Bingham T., p. 7-8.
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7AeT OLeHUTb BakHelillee 3HaueHue IOma pna pasButusa
¢dunocodpun npasa.

[ToBTOpsAa MHenme Kanrta, yro IOM ocranca HenoHs-
ThIM, Tpodeccop Kembpmmxckoro yHmsepcurera CaiiMOH
Brak6epH nuiret: «FOM Bceryia MOHMMACS HEIPaBUIbHO» .
[Tpu satom cam brnakbepH B kuure «Kak yurtars FOma», mpe-
TEHAYIOLIel Ha KPAaTKIi 0630p OCHOBHBIX M€l IIOTIaHCKO-
ro ¢punocoda, He YHOMIHAET O €T0 BaYKHEWIINX KOHCTUTYIU-
OHHO-IIPAaBOBBIX UAIEAX, T€X CAMBIX, IIOJ] BIMAHMEM KOTOPbIX
Kant chopmynupoBan JOKTPUHY IPAaBOBOTO TOCYAApPCTBA
Rechtsstaat.

Tperuit npesunent CIIA Tomac [Ixedbdepcon B cBoe
BpeMs M3bsi1 kHurm IOma m3 6mbmmoreku YHuBepcurera
Bupmkuaum 3a, o €ro MHEHUIO, KOHCEPBAaTU3M COJepKa-
HIA, Torga Kak 4derBeptbil npesupent CHIA JIxeiimc Ma-
IVCOH BOXHOBLANCA upesamu IOma, ocobeHHO mpyu Hamuca-
Huu crarbu «Pegepanuct Ne 10», Ha3BaHHOV BIIOC/IEACTBAN
B YMC/Ie ABaJUaTy Hambo/ee BaXKHBIX MYOIMKAINii 32 BCIO
uctoputo crpanbl. lloTmaHmiel, nMes JOBOIBHO OOTaTHIN
BbIOOp, mpu3Hamy FOMa caMbIM 3HAMEHWUTBIM IIOTIAHALIEM
BTOpOrO ThIcsYeneTus. IIpodpeccop Oxchopackoro yHmuBep-
cutera J[>x. Xappuc B kuure «[IpaBoBsie pumocobun» xots
u npuBogut IOMma (urHopupys KaHra, HO BkIodasd Mapkca)
B CIIJICKe KpymnHernmux ¢punocodoBs mpasa, HO TONBKO 4 pasa
yrommHaeT ero uMs Ha 300 cTpaHnIax Menkoro mpudra.'

Eme 6omee menkum mpudrom mspana 600-cTpaHmd-
Has aHIVIO-aMepuKaHCKas xpectomarusa «Dumocodpus mpa-
Ba», rae upeam IOMa yneneHo o4eHb Majo BHUMAaHUSA, 4TO
COBCEM He KOMIIEHCUPYeTCs KPaTKUM aHaan3oM npodecco-
pa Jlappu Mbas, KOTOpBIN NOAYEepKHYI 3HadeHMe upaent I0ma
IUIsl cOBpeMeHHOIt ¢umocodun mpaBa B BOIPOCE IMpeeM-

13 Blackburn S. How to Read Hume. London, 2008. P. 2.
" Harris J. Legal Philosophies. Oxford, 2004.
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CTBEHHOCTY ITyO/IMYHBIX IPABOBBIX 0053aTeIbCTB IIPU CMEHE
ITOKOJIEHMIA. 1°

[Ipesupent KoponeBckoro mHcTuTyTa ¢rimocopun
Antonu Ksunron ormernt: FOM MmoxkeT ObITh Ha3BaH «Hpio-
TOHOM T'yMaHUTApPHBIX Hayk»'®. OJHOBpEMEHHO 3TOT aBTOP
He HaXO[IUT, 110 er0 COOCTBEHHOMY 3aMe4YaHUIo, B CBOEIl He-
6onbiIoit 0630pHON KHIDKKe «}OM» MecTa [UIsl M3NOXKeHUs
umen 1o 3cTeTuke 1 3KkoHoMuKe.!” HaM HesceH 3TOT OTKa3 OT
M37I0’KE€HUsI SKOHOMMYECKMX, a [0 CyTY IPABOBBIX, KOHCTHU-
TYLIIOHHO-9KOHOMMYECKMX MJiell O B3aMMOCBA3M 3KOHOMM-
4eCKOTO pa3sBUTHUA C Ka4eCTBOM YIIPaBI€HNA TOCYAAPCTBOM,
cBOO0IOI 11 6€30IIaCHOCTBIO IMYHOCTH.

OcHoBaTenb MOAUTHYECKON 3KOHOMUM Apgam CMUT
(1723-1790) mucan 06 upesx IOMa kak IepBbIX B UCTOPUN
Ye/T0BEYECKOI MBIC/IM, Ha3bIBas TOrO «Hamboiee 3HAMEHMU-
TBIM GUIOCOPOM CBOETO BpeMeHM». '?

ITo MHeHMIO yITOMAHYTOTO podeccopa Xappuca, B Co-
BpeMEeHHOM aHI/INIICKOM SI3bIKe TOHATHS «IOPUCIIPYHAEHLINA»,
«punocodusa mpaBa» U «mpaBoBas Teopus» (IO-PycCKw,
BUJVIMO, TeOpUsI TOCYIAapCTBa U IIpaBa) CIMBAIOTCH, II03TO-
My 60pOTBCS 3a MX CTPOTOe pasnmnyye — HEeNPORYKTUBHAA
3ajava. ¥ Ho 4TO XOpoulo aHIMIMYaHVHY, COBEPIIEHHO He-
00s13aTebHO MPaBWIbHO i Poccun, kotopas cBoeit ¢huo-
coduu mpaBa o koHIa XIX Beka He MMena, a BOSHUKIIAS
B TOT IepUOJ, TEHIEHLMS K ee PasBUTUIO ObUIa IMpepBaHa
B 1917 ropy.

CrnemyeT OTMETUTD OILATD K€ aHIVIOA3BIYHYIO TEHJeH-
VIO BBIJEIATH KaK OCHOBHOE IOHATIE ITOIUTUYECKYI0 (u-

'> Philosophy of Law / Ed. by May L. and Brown J. Malden. USA,
Oxford, UK, 2010, p. 55-57.

16 Quinton A. Hume. New York, 1999. P. 10.

7 Quinton A. Hume. New York, 1999. p. 10, 58.

18 Smith A. The Wealth of Nations. New York, 2003., p. 520, 997.

' Harris J. Legal Philosophies. Oxford, 2004.
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nocoduro», BKIYasA B Hero ¢gumocoduio mpasa. Koneuno,
MEX/ly HUMM HeT HeIPeOfOo/NIMMON TPAaHULIbI, HO COBPEMEH-
Hble IOPUCTBI Jep>KaTCs B OTHAJIEHUN OT TPeOyIoleil SHIu-
KJIONeAMYecKolt apyauuy ¢punocoduu nmpasa 1 GaKTUIeCcKn
CTaJI MaJI0 y4aCTBOBaTh B ee pa3paborke. ITo oberdaer
noryoiieHne ¢unocopun mpaBa OOLUUM MOHATUEM <IIOJU-
Tideckas ¢rrocodus». [Ipy 9ToM He BIIOTHE YYUTBHIBAIOTCS
VI PasMBIBAIOTCA Ba)KHbIE IIPABOBbIe NMPVHIMNIIBI, OCOOEHHO
TaM, Ifie pedb UJeT O JOKTPMHAX IPAaBOBOTO TOCYHZapCTBa
Yl BEPXOBEHCTBA IIpaBa.

Kpowme Toro, B punocoduio npasa He B ITOJTHOI Mepe
BKJ/IIOYAIOT BOIIPOCHI IOCYHapCTBa, OTHOCA MX K IOJIUTHYe-
cKoyt Teopum. JJa’ke B HEKOTOPBIX OT€YECTBEHHbIX IIPU3HAH-
HBIX paboTax 1o pumocodun npasa ee IpefMETOM Ha3bIBAIOT
TOJIbKO NO3HaHMe IpaBa, a umsa IOma BooO1e He ymoMuHa-
10T. Poccuiickue aBTOpbl HEBOJIBHO UAYT 33 AHITIOA3bIYHBIMU
paBoBBIMU (prytocodamu, KOTOPbIE IIOHATHE «TOCYAAPCTBO»
(state) MCIIONB3YIOT B OCHOBHOM IIPMMEHNTENIBHO K MEXY-
HapOJHOMY IIpaBy, a pacCy>Xjasg O BHYTPEHHEN IIPaBOBON
CHCTeMe, VICIIONb3YIOT TePMUH government, OObIYHO Iepe-
BOZIMMBIIl Ha PYCCKMII KaK «IIPaBUTEbCTBO». TepMuH state
VICTIONIb3YIOT Yallle BCErO B IOPUAMYECKOM «aMepUKaHCKOM
AHIVIMVICKOM» A3bIKE B 3HAYEHUM «IIPABOBOM CTaTYC», 3aT€M
«mTat» — cyobekT dpegepanyy B CIIA, n pexxe — Kak «ro-
CYBApCTBO» B HallleM CMBIC/IE STOTrO C/I0Ba. B cBA3M ¢ 3TUM
BO3HMKAeT HENOHMMaHNe IpU IepeBOfaX, MCKaXKaloljee
pasanumre MeXAy LOKTPMHOM POCCUICKOIO IIPaBOBOrO ro-
cypapctBa u3 Koncturyuun PO 1 HeMenKoro KaHTOBCKOTO
Rechtsstaat n3 Koncturyunn Tepmanuy, ¢ ogHOM CTOPOHBI,
VI QHITIO-aMEPUKAHCKOJ INOKTPVMHBI BEPXOBEHCTBA IIpaBa —
C IpyTOil.

HoBup IOM cran yunrenem KaHTta, KOTOpPBIL, B CBOIO
ouepenb, cHOpPMyIMpOBaN AOKTPUHY IIPAaBOBOTO TOCyHap-
cTBa. [’lTaBHOeE, 4TO 5 XOTe/ IIOKa3aTh ceifvac, — 3TO 3aMIMCTBO-
Ba"ue KaHtoMm y IOMa NMOHATUA «KOHCTUTYLMUA», KOTOPOE
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B aHIJIMIICKOM IpaBe u ¢unocodun mnpasa ObUIO TOTHA YK
JOCTAaTOYHO omnpeneneHHbIM. OHO U B Hallle BpeMs COOTBET-
CTByeT COBPEMEHHOJ Pa3HOBUIHOCTY «HEIMMCAHON KOHCTU-
TyuI» KaK KOHIJZIOMepaTa OCHOBOIIONATAOIIVX 3aKOHO/A-
TEIbHBIX aKTOB U CY/IeOHBIX pellleHMit, 9TO 1 celfyac B Hallle
BpeMs xapakrepusyeT Koncturyumio BenmkoOpuranum u
ellle MPUMEPHO JecATKa rocyjapcTs. Henncanble KOHCTUTY-
LMY MMEIOT TOT >Ke IIPABOBO CTATYC, YTO U IMCaHblE, UCTO-
puA KoTopbIx Havanach ¢ Koncruryunn CIIA m npogomxu-
JIach NMPUHATHEM 3a Iociaepyromye 220 eT elle He MeHee
AT COTEH BepPCUIl MMCAaHBIX KOHCTUTYLINIA, yoKe 6oree yeM B
200 cTpanax Mupa.

KaHT 3Ham 0 TOM, 4TO TaKOe KOHCTUTYLMA, ellle OT
IOma, a 3aTeM — 110 TeKCTaM IIPUHATBIX IIPU €T0 KM3HU KOH-
ctutyyuiit CIIIA n ®panunun. IlosroMy oH ucnonb3osan He-
MeLKuii TepMMH Verfassung B IPaBOBOM CMBIC/IE ITOHATVA
«xkoHCTUTYLUA». K coxxaneHnIo, Bce pycckue nepesoibl Kan-
Ta 3a 200 7eT MpOLUIM MUMO 3TOTO OYEBUJHOIO 3HAYEHNA
Verfassung, 4To He MOIJIO He CKa3aTbCsl HA TOYHOM ITOHMMa-
Hun Kanta. bonee Toro, pycckue nepesopsl Oma B otzenn-
HBIX MeCTaX IOLUIM IO ToMy >Xe nmyTu. Hanpumep, B acce ¢
VIPOHMYHBIM (9Ta VPOHMA YIUIA IIPYU IepeBOfie) Ha3BaHMEM
That Politics May Be Reduced to a Science, rge on roBopur
O «IIPeUMYIIeCTBe OFHON KOHCTUTYLVIN TIepef Apyroi» (one
constitution above another), nepesoxn mensier (B 3-m TOMe CO-
yyHennit FOma, M., 1996, c. 15) «KOHCTUTYLMIO» Ha «CTPOI».

Hanee, mepesensA HECKONBKO pa3 TepMUH constitution
IIPaBWIbHO, Ha C. 24 €ro IPEJCTaB/IAIT «yCTPOoicTBOM». I]o-
cie aroro IOM [0 KOHIIA 3TOJ BaKHeNIel g pa3BUTUA
KOHCTUTYIIVIOHHOI MBICT paboThl 12 pas ynorpebinser Tep-
MMH constitution, KOTOPBIN HM pasy NpaBUIbHO KaK «KOH-
CTUTYLIMSI» He INepeBOAUTCA (TO «IIOPAJOK», TO «CTPO»).
VckaxeHMe nepeBofia MPUBOANUT K MCKa>KEHUIO CMBIC/IA, HO
3Iech, Kak U B cry4dae ¢ KaHToM, He sAB/IsgeTCA OMMOKON KOH-
KPETHBIX [IePEeBOJYMKOB, @ OTPaKeHNEM 00Iero KOHCTUTY-
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L[JIOHHO-IIPAaBOBOTO HUTMIN3MA, YCUIEHHOTO CBOETrO poja
HEJIOCTATOYHON (BBIPA3MMCS TaK) KOHCTUTYLMIOHHON ITOATO-
TOBJICHHOCTBIO.

Henmncanasa kKoHCTUTYUMA AHITIUM IIPEACTABIIAET CO-
6011 TOT >ke HAOOp KOHCTUTYLMOHHBIX IPYHIIAIIOB I HOPM,
HO YCTAHOBJIEHHBIX HE OTZE/IbHBIM €IMHBIM JOKYMEHTOM,
a pas3IMYHBIMU 3aKOHOJATETbHBIMM aKTaMU ¥ CyHeOHBIMU
peLIeHNAMMN.

B cootBetcTBUM ¢ «OKCHOPACKUM CIOBapeM» IOHS-
TH€ «aHIJINIICKast KOHCTUTYLA» B €70 COBPEMEHHOM CMBbICIE
OKOHYaTe/bHO chopMupoBanoch Mexy 1689 u 1789 rogamn.
IlepBas mara, Ha MOV B3I/IAAJ], COOTBETCTBYET BO3BPAILEHNIO
II>xoHa JIoKKa 13 TO/UIaH/ICKOI SMUTPALIMU U MYOIVKAIN B
Jlongone B 1790 rogy ero BemKol KOHCTUTYLIVIOHHOV KHUTY
«]IBa TpakTaTta o mpaBjeHuu». A k 1789 rogy ObUtM NpuHS-
ThI IIEpBbl€ B COBPEMEHHOM 3HA4EHUM 3TOTO CI0BA MMCAHbIE
koHcTuTyuumu CIIA u @panumm, mociae 4ero aHIIMICKAA
KOHCTUTYIIVIOHHAsI MBIC/Ib OCO3Ha/Ia B IIOMTHON Mepe 000co-
0/IEHHOCTD ¥ 0COOEHHOCTD CBOEJ HENVCAHO KOHCTUTYLINN.
TBopuectBo OMa npuntocs Ha nepuon GopMUPOBAHUS CO-
BPEMEHHOI'O CMbIC/IA TOHATNUA aHITIMICKOV KOHCTUTYLIMY, U
OH BHEC B 3TOT IIPOLIECC CYIIECTBEHHBIN M Majo IOKa Olje-
HEHHBII JayKe €r0 COOTeYeCTBEHHMKaMI BKIajl. Bropas cro-
POHa ero MCTOPUYECKON ponu B pa3Butumu ¢punocopun mpa-
Ba M KOHCTUTYLMOHA/IM3Ma TAK)Ke He BIIOJTHE OCO3HAHA laXKe
aHIJIO-aMEPUKAHCKMMI aBTOPAMU, IIOCKO/IbKY BBIPA3NJIaCh B
ero BsAHMUM Ha KaHTa, a yepe3 Toro — yxe Ha GpopMMpoBa-
HJie KOHTVHEHTAIbHOV JOKTPUHBI IIPAaBOBOTO TOCY/IapCTBA.

[Tonnmanue mporecca (GOpMUPOBAHMS HENVCAHOM
AQHIVINIICKOV KOHCTUTYIMU JTOJDKHO MHOTO JOOAaBUTb K pas-
BUTHUIO KOHCTUTYLVOHA/IM3MA I OCHOBAHHOJ Ha KOHCTUTY-
LMOHA/IM3Me JOKTPVHE IIPAaBOBOIO TOCY/IapCTBA.

Y nac npofo/pKaoT HegooueHnBarh VMiMmanymia Kan-
Ta KaK aBTOpPa NOKTPVHBI IIPABOBOTO TOCYJAPCTBA, TAK XK€
KaK U ero yTBEepXKJeHNe, YTO VICTOpus OyAYIero co3uaaeT-
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Cs1 CeTOMHA, ¥ He Ha 6a3e JOCTUTHYTOTO OIBITA O ITAYeBHBIX
VIV TIOTIOKUTETIbHBIX Pe3y/IbTaTaX IIpeJIIecTBYIOIIel fes-
TEJIbBHOCTY, @ HA OCHOBE HEKOEeT0 KOHCTUTYLMOHHOTO Meara,
KOTOPBIN MO>KeT BOCIIPMHUMATbBC aKCMOMATIYHO, allpUOPI,
BBy €r0 0eCCIOPHOCTY (Hampumep, TOCTIDKEHVe MYPHOTO
¥ 6/1aTOIIONTyYHOTO CYIeCTBOBAHSA BCEX JIIOAEN MO STUAOM
eIVMHOV KOHCTUTYIUN).

Kanr B «Kputmke umcroro pasyma» BIUIOTHYIO IIO-
IOl K BOIIPOCY, YTO INOHSATHE «CYACTbe» MO/DKHO HANTU
IOpUANYECKOe OIpefie/ieHNe, ¢ TeM YTOObI IIPaBO Ha CYACTbe
(mmu, xak B Korcturyuun PO, — «6marononydne u npouse-
TaHMe») ObIJIO paccCMOTpeHO Kak quid juris (Bompoc o mpase),
a He C MO3ULMIT «BCeoOIell CHUCXoAUTenbHOCTI». CoBpe-
MEHHOMY KOHCTUTYIL[MOHHOMY IIpaBy WU3BEeCTeH IpuMep,
xorga KoponesctBo byraH, rme, KcTaTu, Kak ¥ B AHIINM,
Ie/ICTByeT HemycaHass KOHCTUTYLA, IIPOBO3ITIACU/IO B Ha-
gane XXI cronernsa cyactbe CBOMX Ipak[jaH IJITaBHON KOH-
CTUTYLIVMOHHO-IIPAaBOBOJ IJeHHOCTBIO TOCYHApCTBa U Jaxke
HOIBITATIOCh PACCUNTATD «KO3(P(UIMEHT CYacTbsA» Ha AYLIY
HaceJIeHNs, OCYILIeCTB/IAA, B KaKoi-To Mepe, upeo Kanra,
IpefiIaraBIIero MepeBecTy MOHATIE «CYacTbe» Ha A3BIK KOH-
KPETHBIX IIPABOBBIX KaTeTOPUI, TO3BOJLAIONIIX KOHTPOIMPO-
BaTh IIPYMEHEHVEe TOCYAaPCTBOM CBOEI >Ke KOHCTUTYIVM™.
OpnyH 13 KPYITHBIX COBpeMeHHBIX Pprocodos 3ameTnt: KaHT
JIOKa3bIBaeT CBOM MBIC/IN, KaK aIBOKaT B CyeOHOM Iporjecce.

IOM 3amoxxmy 6a3y 1A BayKHEJIIEro Te3yca O paBeH-
CTBe TOCYAApCTBa U IPXKAAHCKOTO 001IecTBa, CKOpee IaKe O
TIOYVTHEHHOCTY TOCYAAPCTBA HYX/IaM IPak/JaHCKOTO o011e-
cTBa. bes3 9TOro Be/MKOro NOMOKeHMsI BCA KOHCTPYKLIMS TOK-
TPVHBI IIPAaBOBOTO TOCYAAPCTBA OCTAETCA HEIIOHATO, B TOM
qycie Ko Hammx gHeit. KoHctuTyums crpassl, o IOmy u 3a

2 dunocodus npasa B Havyane XXI cTomeTns yepes MpusMy KOH-
CTUTYLMOHA/IM3Ma ¥ KOHCTUTYLIMOHHOM 9KOHOMMKHM. M.: MOCKOB-
cko-Ilerep6yprckuit punocodpckmit kiry6, 2010.
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HuUM — KaHTy, AB/AeTCA ITaBHBIM IIPAaBOBBIM QYHIAMEHTOM
IIPaBOBOJ TOCYAApCTBEHHOCTU. MOXHO roBoputh, 4T0 IOM
BHEC CAMOCTOSATE/IbHBIN BK/IAJ B JOKTPUHY IIPaBOBOTO IOCY-
lapCTBa.

[IpaBoBO€E roCyjapcTBO MOXKET OBITH OIpefie/ieHO He
caMo 110 cebe, a Yepes3 ero B3ayIMOOTHOIIEHNS C OOIIeCTBOM.
KoHe4HO, rpaXkgaHCKMM, IIOTOMY YTO HY IIPU KAaKOM JIpPyTOM
IIPaBOBOE TOCYJapCTBO HE MOXKET CYILIeCTBOBATh. TaK >Ke Kak
U TPaKJAHCKOe OOILIeCTBO He MOXKET PasBUTHCA B IOTHOM
Macirabe, ecy TOCyAapCTBO He SAB/IAETCA IMPAaBOBBIM.

[TosToMy Bce ompenenieHNsi B y4eOHMKaX, ITIacsIINe,
YTO TOCYIAPCTBO SABIsIETCSA GOPMOIT OpraHusanym ob1ecTsa,
HeBEPHBI 10 OTHOIIEHNIO K JII0OOMY COBPEMEHHOMY ToCyap-
CTBY U BJIBOJIHE HEBEPHBI /I XapaKTePUCTUKN IIPAaBOBOTO
rocygapctba. He Moryr paccMarpmBaTbcs KaK IPUTOLHBIE
111 0OBACHEHUA MPUPOABI IPABOBOTO TOCYAAPCTBA MIOBCE-
MECTHO pacIpOCTpaHEeHHble ompepeneHua tuna: «locymap-
CTBO — 9TO IO/IUTIYECKas OpraHu3anus o0IecTBa, KOTopas
pacIpoCTpaHsAeT CBOIO BJIACTb HAa BCIO TEPPUTOPUIO CTPaHbI I
€e Hace/IeHNe, PacIioaraeT [ 3TOTO ClIelMa/IbHbIM alllapa-
TOM yIIpaBJIeHus, U3[jaeT 00s3aTe/IbHble /I BCEX BEIEHVS U
0071ajiaeT CyBepeHUTETOM».

[pakgaHcKoe 0OLIeCTBO ABIAETCS PaBHOIPABHBIM
IapTHEPOM IIPaBOBOTO rOCY/IJapCTBa, KOTOPOE HE OPraHU3yeT
€T0, a IOMOJIHAET U 3allMIaeT. ITa MBICIb YETKO BbICKa3aHa
HIasupgom IOMoMm. Pasnenenne moHATHIT «00IECTBO» U «TO-
CYyBapCTBO» MOXKHO CYMTATh IEPBBIM IIATOM K OCMBIC/IEHUIO
MOHATHUSA «IIPaBOBOe rocygapctsoy». [apua IOM yunica npasy
U Ia)Ke HeYCIIeIHO IbITa/ICA IPYMEHUTD CBOM 3HAHUA IIOCIE
OKOHYaHNsA YHUBEPCUTETA /1A KOPOTKOM IPaBOBON Kapbe-
pbl. Uepe3 MHOTO eCATUIETHIT, OyAy4M ITOYETHBIM U 3a>KM-
TOYHBIM XUTeneM JRUHOypra, OH CHaBajl OfUH U3 IPUHAJ-
NeXalux eMy foMoB. Ero apengarop cian gom B cybapeHpy,
a HOBDIN >XKWIEL] 3a CBOJ CYeT IPOMU3BENI PEMOHT, BO3BpAT
CPefCTB 32 KOTOPBIN ITOCTIE OKOHYAHMS IOTOBOPa CyOapeH bl
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OH noTpeboBan ¢ cobctBeHHnKa. FOM kareropuyecku Bo3pa-
Kajl, yTBEpKJas, YTO OH PEMOHT He 3aKasblBa/l M HE CaHK-
IIOHUPOBa. TeM He MeHee CyJ B3bICKa/I C HETO TpebyeMble
IeHbTY, TIOCKO/IbKY OBUIO JJOKa3aHO, 9YTO PEMOHT OBUT HE0O-
XO[MM M YIy4YIIUI COCTOsAHME AoMa. ITOT cyn Hasup IOM
npourpan. Ho oH Bbmrpan 6ojnee BaXHBIN NPOLECC — CYA
VICTOpUY, CTaB aBTOPOM MBbICJIEN, KOTOPbIE U Ceil4ac TpU BeKa
CITyCTSI TOJIBKO IPMOTKPBIBAIOT BCIO ITTyOMHY CBOETO 3Hade-
HIA JII 4€10BeYeCTBa.

KOHIEIIINA 30PbKMTHA-TAHYEBA

[IpasgHoBaHMe B [pekabpe 2013 roma pBajuaTuIe-
™A Koncturyummu Poccuiickont @epmepaunm ABAsAeTCA MOL-
XO[ALIMM IIOBOJOM IUII PacCMOTPEHMSI TeMbl pa3paboTKm
POCCUIICKON PasHOBUIHOCTU AOKTpuHbI [IpaBoBOrO rocy-
[ApCTBa, a TaKXKe BOIPOCA O COOTHOUIEHNUM 3TOM JOKTPUHBI
C aHIVIO-aMEPUKAHCKOM MOKTPMHOV BepxoBeHCTBa IIpasa.
OpHa u3 AMUCKycCMit 0 TAKOM COOTHOLIEHMN Obl/Ta HavyaTra B
2009 romy ny6}1MKaumeI7[ Moelt ctatby «Onpeenas npaBuia»
B OKTAOPbCKOM HOMepe JIOHZOHCKOTO >XypHana «EBpomeit-
CKUII I0pUCT»*' ¥ MIMeTa OXKMBJIEHHOE IPOJO/DKEHNe B I10-
CIIEAYIOLMX HOMEpPaX.

JKaHp He6O/bIION KHUTM He IO3BOJISAET IOAPOOHO
JIOKa3bIBaTh, 4TO B Poccum HeT pa3pabOOTaHHON JJOKTPUHBI
IIPaBOBOTO TOCYHAPCTBA, MIO3TOMY 5 OyIy CChIIATbCS Ha aB-
toputeThl. ITo MHenuio B. JI. 3o0pbkuHa, MOHATIE «KOHCTHU-
TYLMOHHBIJI MIPVHLINII» ¥ TeM OoJee «JOKTpUHA IIPaBOBOTO
TOCyAapcTBa» y HaC He CPOPMYIMPOBAHBL

B omy6nukoBaHHOW B XypHane «Bompocer ¢uo-
copum» crarbe «HpaBCTBEHHOCTD U NPaBO B TEOPUAX PycC-

*! Barenboim P. Defining the Rules // The European Lawyer. 2009 Oct.
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ckux mbepanos koHna XIX — nHavama XX Beka» KpymHeN-
NI TTONIbCKUI MICCIeoBaTenb A. Bamnukuii cripaBeymBo
HUIIeT:

«O0HOUl U3 xapakmepHvix uepm pycckoii 0opesosnto-
UUOHHOTL MbLCIU OblI0 ompuyamenvHoe nUbo npexeodpesxrcu-
menvHOe OMHOUlEeHUe K NPAasy, C6A3aHHOe ¢ udeanusayuei 00-
UWUHHO20 Konlekmueusma. MHozue moiciumenu Kax npasoeo,
max u 16020 monka — cnassHopunvt u Jlocmoesckuii, ¢ 00-
HOUi CMOPOHDL, HAPOOHUKU U aHAPXUCMbL — ¢ Opy20ti, ObLIU
CKIOHHDL 6U0eMb 8 NAMPUAPXATILHOM KPeCMbIHCMEe 60NII0-
weHue 0yxa UCMUHHOL, Opamckoti 00usHOCMU, KOMOPast Mo-
JHem se2ko 000Lmucy 6e3 NUCaHvIX 3aK0HO8 U He 00NYCIUMb
paseumus unousudyanusma. VI me u opyzue ocyscoanu epasi-
JaHcKue npasa u noaumuueckue c60000vl, 00KA3bl8As, UMO
OHU TUWD MACKUPYIOM KANUMATUCIUYeCKYr IKCHayama-
yutro. Cuumanu pazeumue Kanumanu3ma u npucyuiee emy éce
bonvuee «onpasosneHue» 00U4eCMBeHHbIX OMHOUIEHUL crney-
uguueckum ceoticmeéom 3anada, npueHeceHHvim 6 Poccuio
u ons Hee uyxmovim. JTubepanvHas KOHUEeNUUsS NPAaso3aKoH-
HOCMU 0M6ep2anacy No CamviM PA3HbIM NPUHUHAM: 60 UMS
camooepuasusl unu anapxuu, 6o ums Xpucma unu Mapkca,
60 UMS BLICUUUX OYXOBHLIX UEHHOCMeL UAU MAmepuanvHo-
20 pasencmea. B wacmuocmu, cnasaHopunbL ycmampueanu
6 NPABOBLIX HOPMAX NONBIMKY NA2YOHOU pAUUOHATUZAUUU
00u4ec8eHHOT HUSHU, XAPAKMEPHYI0 015 KAmMonu4eckozo (a
nomom npomecmanmcko20) 3anaoa u 60cx00AULY10 K A3viue-
ckomy Hacneouro Jlpesrezo Puma: npaso xax maxoeoe 6vL10 6
UX 211a3ax «8HeuiHetl NPpasooil», 3ameHsouell uenoseuecKkyo
cosecmv nonuyetickum Haozopom. Iepuen euden 6 Heysasie-
HUU K Npasy makie Ucmopuueckoe NPeumyuLectneo pyccKozo
Hapooa — ceudemenvcmeo ezo eHympeHHeti c60000vL U cno-
cobHOCmuU nocmpoums Ho6vLi mup. Jlocmoesckuii npupasHu-
6471 NPABA TUHHOCU K NPABAM I20UCUYECKUX UHOUBUOOS,
omoeneHHbIX 0pye om Opyza wpuouUecKUMuU b6apvepamu u He
3HAOWUX HUKAKOT HPABCMBEHHOL C653U; H0PUCMDbL, 0COOEH-
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HO A060KAMbL, ObLIU 6 €20 21A3aX «COBPeMeHHLIMU coducma-
MU», YUHUYHO MAHUNYIUPYIOUUMY UCTNUHOT U3 KOPbICIHBIX
nobysxcoenuii. Hapoonuxu ompuyanu kKoHcmumyuuo u no-
numudeckue c60000vl Kak opyoue OypiyasHoli skcnayama-
yuu Hapooa. Pycckue anapxucmuol, bakynun u Kponomxum,
cuumany npaso, HApsAOy ¢ 20CYy0aApCmMeom, UHCHPYMeEHMOM
NpAMO020 HACUnUs — 6 omauuue om IIpyooHa, y komopozo
AHAPXUSM COUemancs, Kak U36ecmHo, ¢ npusHanuem uoeu
cysepenumema npasa (a He énacmu)... OOHUM U3 2IABHBIX
MOMUB08 MAKOU KpUMuKuy A671A70Ck yoexcdeHue 6 Heusoen-
HOM aHMAa2oHU3Me U 0ajce NOMHOL HeCOBMECUMOCMU NPasa
u Hpascmeennocmu. Kpatinum nposenenuem smozo mopanu-
cmu4eckozo anmusnezanusma 6vin npasosoti Hueunusm /Ivea
Toncmozo...
Toncmoii omosxoecmensn npaso ¢ 6036e0eHHOLi 6 3a-
KOH 8071eli mex, KMo HAX00UMCS y 6/1aCMu, m.e., UHA4e 2060-
DA, ObL CIMOPOHHUKOM BYTb2APHO20 NPABOE020 NOZUMUBU3-
ma. OH s6HO He CO3HABATI, 4O MO2Y Obimb U Opy2ue meopuu
npasa. Ymo npaso moxcem nOHUMAMbCA KAK Heurmo npeouse-
cmaeytoujee 20cy0apcmey u 02panudusaroulee e2o 61acvy.
Bompocsr dunocodum, Ne 8, 1991

[TocnenHee 3aMevaHye 0COOEHHO Ba)KHO: CO BpeMEH
Toncroro He ocosHaHO B poccuiickoit ¢unocoduu mnpasa
3HaueHme upen [IATMKHMKMA O MpaBe KaK OCHOBAaHHOM Ha
HPaBCTBEHHOCTM ¥ IIPeJUIECTBYIOLIEM CO3NAHUIO TOCyHap-
CTBa, a TaKXKe 3HaueHMe uaeit Kanra o npaBoBoM rocypgap-
ctBe. OTCIO0/Ia U I/TUTENTbHOE OTCTaBaHMe B OCMBICTIEHUM Uei
BEPXOBEHCTBA IIpaBa U IIPaBOBOIO FOCYAAPCTBA.

XapakTepHO BbBICKA3bIBAHME W3BECTHOIO PYCCKOTO
npaBoBefa u ¢unocoda bopuca HukomaeBuua Unmdepnuna
(1828-1904), aKkTyaTbHOCTb KOTOPOTO CTaja elle CUIbHee
criycTsi 6ojee 4eM crojetue. B cBoeit kHure «Pumocodus
npaBa» oH mucan: «OHo (mpepnmaraemoe counmHenme. — I1.
b.) mpencTaBsAeT MOMBITKY BOCCTAHOBUTH 3a0BITYIO0 HAyKYy,
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KOTOPOJ! YIIafJOK POKOBBIM 00pa3oM OTpasmjca Ha yMax CO-
BPEMEHHVKOB U IIPUBE/ K IOJTHOMY 3aTMEHMIO BBICHIMX Ha-
Yasl, yIPaB/IA0IINX YeJI0BEeYeCKOI KM3HDIO U CTy>KaIllMX OC-
HOBOIO Ye/I0OBEYECKUX 001[ecTB»*.

®unoco¢usa npasa B Poccn, k coxaneHnio, He pa3Bu-
Ba/Iach C HEOOXOMMOI ITOCTIE[OBATeIBHOCTHIO. A Befb CyIIle-
CTBYyeT Kmaccnyeckast popmyna CeHeky, KOTOPYIO 51 UUTUPYIO
no tpyny AsryctuHa ABpenus: «Henpss saHumarbscs ¢uo-
codumeit Ha jocyre; CleAyeT IpeHeOpedb BceM, 4YTOObI TOCBSI-
TUTD cebs TOI, 1 KOTOPOI1 MaJjIo U Bceyl Halel >xu3Hu. Het
0O0/IBIIOI PAa3HMIIBI, HABCET/]Aa THI OCTABII PUIOCOPUIO VN
K€ TOJIbKO IIpepBasl 3aHATUA €10; Be[b €C/IN ThI IlepecTas 3a-
HUMAaTbCs pumocodumeri, OHa MOKMHET Tebsd». >

B «Tesucax o mpaBoBoit pedopme B Poccum»
B. 1. 3opbknH chopMynnpoBan BaKHeIIIee IONTOXKEHNE O
HeNIpepbIBHON IIPaBOBON pedopMe, KaK[JOLHEBHO IIPUBO-
iAIIel 3aKOHOMIATe/IbCTBO U MIPABOCO3HAHME B COOTBETCTBIE
C KOHCTUTYLIMOHHBIMY LIe/IAMU U 3aJa4aMy, KOTOPYIO MOX-
HO pacCMaTpMBaThb B KadyeCTBe HEOTbEMJIEMOIl 4acTU poc-
CUIICKOJ OKTPMHBI NIPaBOBOro rocygapcTsa. Ilpencenarens
Koncrurynuonnoro Cypa bonrapun Esrennii TandeB BpicKa-
3aJ1 C/IeAYIOIIYIO MbIC/Ib: JOKTPVMHA IIPaBOBOr'O IOCYLapCTBa,
HACBII[eHHAs! KOHCTUTYLIVIOHHBIM COflepKaHMeM, SBJIAETCS B
CTpaHax IPaBOBOJ KOHTMHEHTAJIbHON CUCTEMBI Ooree Bax-
HOI1, 4eM JOKTPVHA BepXOBEHCTBA IIpaBa, 3Ha4yeHe KOTOpOot
BO3pacTaeT 10 Mepe Mepexofia PAaCCMOTPEHMA C YPOBHA Ha-
I[VIOHAJIbHBIX TOCYHApCTB Ha 00IeeBpONeiCKMII HaTHAIIVO-
HaJIbHBI YpoBeHb. Ha 0OCHOBe coNOcTaB/IeHNA TOYEK 3pEHNA
IBYX BeJyLMX KOHCTUTYLIMOHA/INCTOB EBpoOIIBI 51 M coCcTaBMUII
VICK/TIOYUTE/IBHO II0f, CBOIO JINYHYIO OTBETCTBEHHOCTD «KOH-
Henuuio 3opbKuHa-TaH4YeBa», KOTOpas, NMpaBAa, KaKeTcsd,

> Yuuepun b.H. ®unocodus npasa. M., 2011. C. 24.
> Aseycmun Aspenuii. Vicmosenn. M., 1992. C. 270.
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0/1aTOCK/IOHHO TIpUHATa ee (aKTUYEeCKUMU CO3[JaTe/IsIMU.
Konnenuusa cHadana 6p1a ONyOIMKOBaHa Ha aHIIMIICKOM™.,

«Konnenuusa 3opbkuHa-TaH4yeBa» TapMOHU3NPYeT
JIOKTPVHBI ITPAaBOBOTO T'OCYAApPCTBa U BEPXOBEHCTBA IIPaBa,
IO KpaliHeil Mepe I KOHTMHeHTanbHOM EBpombl. IIpepnce-
narenb Koncrurynuonnoro Cyza bonrapun Esrennit Tanyes
HUIIeT:

«Ilosiénerue HOBvIX HANPABNEHU KOHCMUMYUUOH-
HO20 pe2ynupoBaHUsl A67Aemcs 00HOl U3 HAubonee 8axHbIX
meHOeHY Ul Haulezo 6pemeHU. YcuneHue KOHCMUMYyUOHH020
npaea 6 4-m nokoneHUU KOHCMUMYyyuti 6K104aem cneyuans-
Hble NONONEHUS 0 IKOHOMUUECKOT HUSHU U IKOHOMUUECKUX
npunyunax. Koncmumyuyuontoe skonomuueckoe pezynuposa-
HUe pa3eusanocb 00HOBPEMEHHO ¢ NPUHUUNOM COUUATTLHOZ0
eocydapcmea, u OHU 6mectne 0CO8PeMEHUNU KAACCUHECKYT0
KoHuenyuo npasosozo 2ocyoapcmea (Rechtsstaat). A nonto-
cmuto noddepacusaro nosuyuto Ilempa bapenbotima, umo ep-
X08EHCMB0 NPasa 0/t CPAH 2PaX0aHCKOLl NPasosoli cuctme-
MblL 00NIHHO 00BDACHAMBCS ¢ NOMOUsBI0 OOKMPUHBL NPABOBO20
eocyoapcmaa (Rechtsstaat), komopas 6azupyemcst Ha KOHUen-
UUU NUCAHOU KOHCIMUMYUUU KAK 6biCUie20 3aKOHA CMPAHb.
Loxmpuna npasosozo zocydapcmea umeem npeumyuLecrmeo 6
Eepone Ha ypoeHe 20cy0apcme, umeroujux nucamyo KOHCmu-
MYYUuio, 6 Mo 8pemMs KaKk HA e6PONetickomM HAOHAUUOHATTbHOM
YpOo6He KOHUEeNYUs 6epX06EHCNEa NPAsa KpatiHe 6aiHA»™.

OcTaeTcs BaXHeNIINI BOIIPOC — KaK IIPUMUPUTD C
9TON KpacuBoil GpopMynoi cregyommnii 6e3ycmoBHbIN (PakT:
HECMOTpPSI Ha IlepefloBOe COBPEMEHHOEe COJepKaHue, KOH-
cturyuun Poccum, bonrapum u mo4rm Bcex BOCTOYHOEBPO-
IEJICKMX CTPaH HajeKo OTOPBAHBI OT peasbHO IPaBOBOI
e/ICTBUTEIBHOCTY ¥ PabOTAIOT B OCHOBHOM KaK HUjieat, 1 He-

4 Barenboim P, Sidiqi N. Bruges, the Bridge between Civilizations //
Grid Belgium. 2010. P. 109.
> Barenboim P, Sidigi N. Op. cit. P. 108.
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IIOHATHO, KaK €r0 MOXXHO JJOCTUTHYTb. 3[eCh U NPUXOAAT Ha
noMoub MbIcM B. 30pbKIHa 0 IOCTOSIHHOM HENpPepbIBHON
IIPaBOBOII peopMe, KAKTOJHEBHO JE/ICTBYIOLIEl B HAIlpaB-
JIEHUY COMV>KEHVSI TIPaBOBOII PeaIbHOCTY 1 KOHCTUTYI[VIOH-
HOTO Mieasia. ITO COBEPIIEHHO HOBBIN MOAXOJ, K CaMoIl ufiee
IIPaBOBOJI pedOpMbI, KOTOpas [0 3TOTO BOCHPMHMMAIACh
KaK pasoBO€ MepOIpUATIE NPOTAKEHHOCTDIO B HECKO/IBKO
JIeT ¥ B OCHOBHOM CBOAMJIACH K TeMe CYHeOHO pedOpMBI.
B coyeranum mpem mpepcemareneil KOHCTUTYLMOHHBIX CY-
noB Poccuy m bonrapum cos3maroT MOIIHYIO NPAaKTUYECKYIO
KOHIIENINIO, KaK IIOMOTalLIYyI0 CTPOUTENbCTBY NOKTPUHBI
IIPaBOBOTIO TOCY[ApPCTBa, TaK U MPOACHAKLIYI0 COOTHOILIE-
HYe MEeXYy NOKTPMHAMM BEpXOBEHCTBA IIpaBa U IIPaBOBOIO
TOCY/IapCTBa.

OVTOCODVIA ITPABA
N KOHCTUTYUVMOHAJINI3M

Jlopn bumHrxaM Myppo OTMETH/I COCYILIEeCTBOBAaHNE
«pa3NMYHBIX TUIIOTe3 KOHCTUTYLMOHANMM3Ma». [leitcTBu-
TEJIbHO, AHITIOCAKCOHCKMIT KOHCTUTYIVOHAIN3M, OCHOBAaH-
HBI/I Ha CyHeOHbBIX peIleHMAX, ¥ KOHTMHEHTA/IbHBII KOH-
CTUTYLIMOHA/IN3M, OCHOBAHHBIII Ha BEPXOBEHCTBE IJMCAHOTO
TeKCTa KOHCTUTYLVM, pas/INdHbL. B To e Bpems s mo060i1
IIKOJIBI GYIOCOUY ITpaBa BOIPOCH JOKTPUHAIBHOTO OIIpe-
Jle/IeHN sl BepXOBEHCTBA IIPaBa, IPaBOBOTO TOCYAAPCTBA U UX
COOTHOIIECHNUA SABIAITCA Ha JJAaHHOM JMCTOPUMYECKOM ISTalle
OCHOBHBIMM. KOHCTUTYIIMOHA/MNCTDI JO/DKHBI TIepeLIarHyTh
Jyepe3 HM3KME 3a00pUMKI MEX/y OTpacsAMU IpaBa u Gpuio-
coduell 1 KOHCTUTYLMOHHBIM IIpaBoM. KoHcTHUTynMOHAMN-
CTBI JO/DKHBI CTaTh ¢unocodamu IpaBa, CIOCOOHBIMM Ha

%6 Bingham, p. 166.
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peleHre JOKTPUHANMBHBIX IpobmeM. Oumocodbl TOMKHBI,
HaKOHell, He IPOCTO NMPOYNUTAaTh TEKCT KOHCTUTYLMH, a IIPO-
HUKHYTBCS 3a/ladaMy €r0 OCMBIC/IEHNA ¢ GMIOCOPCKUX T10-
3LV M 3aJI0)KUTh BMECTe C I0PUCTaMy OCHOBBI HOBOTO KOH-
ctutyyuoHanusma XXI cronerus.

ITpaBoBO€ TOCYapCTBO ABIAETCSA TEPMUHOM, IOHA-
TU€M ¥ OCHOBOIIO/IArariyM npuHunnoM Koncturyunn PO.
B cBasu c stum B. [I. 3o0ppkuH oT™MevaeT: «KKOHTMHEHTaIbHAA
cucTeMa IpaBa 0asupyeTcs Ha HOHATUU «IIPAaBOBOE TOCY-
[ApCTBO» — TOM, 4TO B3ATO B OCHOBY Hauleli Koncturynumn.
Hy>XHO OTMeTUTD, 4YTO 3TO MOHATNE BO B3aMIMOCBA3M C pea-
maMu XXI cToneTns emle XXfieT CBO€i JOKTPUHAIbHO-KOH-
LeNTyaJIbHON pa3paboTKy, YTO NOTPebyeT TECHOTO COTPY.-
HIYeCTBa PUCTOB U Gumocodon»?’.

[TpaBoBOe rocyzmapcTBo TpebyeT pasBUTHs MHCTUTY-
TOB TPAKIAAHCKOTO 00IeCTBa, C KOTOPBIMY OHO CTPOMT OT-
HOILIEH)SI Ha OCHOBEe paBeHCTBa. IIpaBoBOe rocygapcTBo u
TpaKIZAaHCKOe OOILeCTBO IPENCTAB/IAIOT COO0M pasHbIe CU-
CTeMBI CAMOCTOSATE/IbHBIX MHCTUTYTOB. Y Poccun ocobas cu-
Tyalys, HOCKOJIbKY IIPaBOBO€ TOCYHAPCTBO AB/AETCA IPUH-
LMIIOM ¥ HOPMOW KOHCTUTYLMM, IpUHATON B 1993 rony,
a 3HAYUT, pa3paboTKa JOKTPVMHBI U IOHATHA NIPAaBOBOTO TO-
cypmapcTBa Ha ypoBHe XXI cTonmeTusi — 310 He 671aroe mnoxe-
JIaHue, a 003aHHOCTD FOCY/IapCTBa 1 O0IIeCTBa.

CregyeT 0OpaTuUTh BHUMAaHME Ha PasMBIIIIEHUS CO-
BpeMeHHOro poccuiickoro ¢unocoda 3. 0. Comosbea:
«Onnosunusa «Mmupa» U MOCIOCTOPOHHEN «PaliCKOMl TapMo-
HIV» — TaKOBO, BO3MOXKHO, caMoe ITTyboKoe, 930TepriecKoe
M3MepeHMe KaHTOBCKOro Tpakrara («O BeyHOM Mupe»). Ee
MOJXHO OIIpefie/INTh KaK NPOTMBOCTOSIHME MJieana U WUAII-

7 @unocodus npasa B Havyane XXI cTomeTs yepe3 Mpu3My KOH-
CTUTYLMOHAIM3Ma ¥ KOHCTUTYLMOHHOI 93KoHoMuKM / Cocr. I1. ba-
pen6boiim, A. 3axapoB. M.: MockoBcko-IletepOyprckuit ¢punocod-
ckmit x11y6, 2010. C. 29.
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mu... ViMeHHo 6marogaps cBoeMy npeanusmy KaHT coBep-
IIEHHO CBOOOJIeH OT MeYTaTeNbHOCTI ¥ CKJIOHHOCTU K O71a-
TMM NPOPULIAHMAM. «BedHblil MUpP, — TOBOPUT IO 3TOMY
nosoxy O. Xodde, — He HyXHaeTcss B IbUX-TNOO IPOBU-
IeHNAX; OH 3aJlaH JIIOfIAM B KaueCTBe MX MOPAJIbHOTO, a TOY-
Hee — MOpPaJbHO-NIPABOBOrO JO/Ta... 3ajjadya yTBEPKIaTh
BEYHBIII MUP MMeeT CTaTyC KaTerOpMYecKOro MMIepaTuBar»>.
Moket ObITh, U3-3a «OTTANKUBaHMs» OT KaHTa 1 HenpusHa-
HUA IPOSIB/IEHNUA B )KU3HU «MYXKeCTBa HEBO3MOXKHOT'O» IIPO-
OYKCOBBIBaeT celfyac poccuiickas Hayka ¢puaocopum mpasa,
0c00eHHO B pa3paboTKe JOKTPVMHBI IPABOBOTO rOCYAAPCTBA.
CBonMn ¢unocodamu u TeopeTMKaMy IpaBa, CKaKeM Tak,
«punocodcko-npaBoBoro CepebpsaHOro Beka», Poccusa mo-
XeT ropauTbcs. OHM XOTh MHOTO€ U3 3aIla/IHOM HayKM y#ad-
HO KOMIIWJIMPOBaIM, HO 3aro KaHTa 4nTanm B opuruHaie u
3Ha/IM JOKTPUHY IIPAaBOBOTO TOCYHApCTBa He IOHAC/IBILIKE.
[IpocTo MHOTO B MOAIIEH3YPHBIX ITyO/MIMKAIMAX TOTO BpeMe-
HU OHM CKa3aTb He Mormu. Hampumep, 06 aHTMMuIMTapus-
Me KaHTa 1 0 KOHCTUTYIIMOHHOJ COCTaBIAIEN JOKTPUHBI
IIPaBOBOTO TOCyAApCTBa. 3aTO BOCINUTANIN TaKOTO YYEHMKA,
KaK BBINYCKHMK Iop¢aka [lerepbyprckoro yHumBepcurera
1898 roga Hukomnatt Pepux, KOTOpBIit aOCTPaKTHBII «BEYHBIN
Mup» KaHTa KakuM-TO 4yfoM IpeBpaTuI B €JVHCTBEHHDIN
B MMp€ MHOTOCTOPOHHMI MEXJyHaPOIHbIN JOTOBOP — 3Ha-
meHuThlit [lakt Pepuxa 1935 roga. Bipouem, 06 aToMm y Hac
IIOYEMY-TO HUKTO He 3HaeT.

Kak mpasuibHO muiueT npepcefarend KoHCTUTyLm-
onHoro Cyna Peciyonmmku Apmenns I I. ApyTioHAH:

«B pycne cospemenHbix 0ocmudMceHUll YUBUNUSAUUU
OCHOBHAA XAPAKMEPUCMUKA KOHCTMUMYUUOHHOU KYTbMmypol
3aK/II04AEMCA 6 MOM, 41O 6blICUIUTL 3AKOH CIMPAHbL 00TINHEH
BKIIOHAMb 6CH0 CUCeMy PYHOAMEHMANbHBIX YeHHOCmel

% Kareropmyeckuii MMIepaTUB HPaBCTBEHHOCTM ¥ IIpaBa.

M.: IIporpecc-Tpaguums, 2005. C. 232-233.
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2paNc0ancKo20 obulecmea U 2apaHmuposamsv ux ycmouuu-
8Y10 U HAOEHHYI0 3AUlUMY U 80CHPOU3BOOCB0. MU UeH-
Hocmu, 6 €6010 ouepedv, POPMUPYIOMCA HA NPOMAHEHUU
6eK08, Kajooe NOKOo/IeHUe Nepeocmvlciuéaen ux u ceoumu
0ononHeHUAMU 2apanmupyem OanvHeliuiee pazeumue. Yoa-
ua conymcmeyem mem HAUUAM U HAPOOAM, y KOMOPbIX IMa
Uenv He NpepvIBAEMCS UNU Cepbe3HO He OedopmMuUpyemcs.
CnedosamenvHo, NOHsIMUe «KOHCMUMYUUOHHAS KYAbmMypa»
bonee pazeepHymo mMoxcem xapakmepusosamovcs KaK UcCmo-
pUHecKU CIOHUBWASCS, CTAOUTLHAS, 0002aULEHHAS ONBIINOM
NOKOIeHUTL U 6Ce20 Hen06eHecnea onpedeseHHAS YeHHOCHAS
cucmema, sexcausas 8 0CHode 00uLecmeeHnozo Ovimus, cno-
cobcmeyouLas yCMaHoeNeHu0 U peanusayuu 0CHO80NoNa-
2AWUX NPABUT N0B8E0EHUS HA 0CHOBE UX HPABCIMBEHHO20 U
0YX06H020 OCMbLCTIEHUA.

Cama KoHcmumyyust 00nHHA 80NI0ULAMD 8 cebe Imy
UEHHOCMHYI0 cuctmemy, Oviimb NPOOYKIMOM OCMbBICTIEHHO20
npucymcmeusi 0aHH020 00Ulecmea HAa KOHKPEmHOM UCHo-
puueckom amane c60e20 passuUMusl, A67AMbCS Pe3ynbmarmom
00u4ectnBeHHO020 CONIACUS B0KPY2 OCHOB0NONAZAOULUX UeHHO-
cmeti COUUAnbHO20 NOBEOEHUS 20CY0aPCEa U PaN0aHUHa. ..

O0HAKO KOHCIMUMYUUOHATTUIM — IO He YIMOonu4eckoe
socnpusmue 0OKMPUHvL 0 HeOOXOOUMOCHU KOHCIUMYUUOH-
HOLI peeynayuu obuecmeeHHvlx omuoweruti. Koncmumyyu-
OHANUIM NPeOCmAasssemcs KaK CUCeMHOoe U OCMbLCIEHHOe
Hanuyue KOHCMUMYUUOHHbIX UeHHOCmell 6 peanvHoil 00ue-
CMBEHHOT HU3HU, HA Yem Oa3Uupyemcs 6Cs1 NPaso6as cucme-
ma. HopmamueHvie xapakmepucmuku 0aHHO20 NPUHUUNA
npeononazarnm Hanuuue He0OX00UMbIX U O00CMAMOYHbBIX
npasosvix eapanmuii 075 0CO3HAHHOU peanusauuu npas u
c60600 60 6ceti cucmeme npasa u oOuLeCmMeeHHbIX OMHOULe-
Huti. B npasosom eocyoapcmee nwbas Hopma npasa 00mxHa
NPOABNAMBCS KAK IeMeH KOHCUMYUUOHHO 63aUMOC02/A-
COBAHHOTL CUCMEMbL NPAB06020 U HPABCHBEHHO20 NOBEOEHUS
ues106eKa U 20cy0apcmead.
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IIpu amom muL coenacHbl ¢ mHeHuem npodeccopa
H. C. Bonoapst 0 mom, umo «...2ocnodcmeyioujue 8 obuje-
CTMBEHHOM CO3HAHUU OUEHKU KOHCMUMYUUU, ypPOBeHb KOH-
CIMUMYUUOHHOU KyAbmypvl 6 obujecmée u 2ocyoapcmee,
deticmeeHHOCMb UOeli KOHCIUMYYUOHATIUIMA ONpedesnaiom-
CA 8 CB0ell OCHOBe He camuMm no cebe HaKmom HATUYUSL UNU
OMCcymcmeus 6 e2ocyoapcmee W0PUOUHECKOll KOHCMUMyuuu
(ocHo8HO20 3aKoHA) U 0axce He ee «803PACOM» — eCb 3HA-
uumesnvHo 6osiee 8axcHvle, 2yOUHHbIE — COUUOKYIbIYPHbLE
— UCMOKU KOHCIUMYUUOHATUIMA».

B pamxax npueedenHoti Hamu popmynuposKu KOHCMu-
MYUUOHATUSM SB/IAEMCA HATUYUEM YCIAHOBIEHHbIX 00u4e-
CMBeHHbIM coenacuem PyHOAMeHMAaNbHbLX NPABUTL 0eMOKPaA-
MuU1ecKozo U NPasoeo2o NoBeOeHUsT, UX CYUeCmB08aHUST KAK
005eKMUBHOLL U IKUBYULel PeanvHOCMU 6 00ujecmeeHHoll
IU3HU, 8 2PaNOAHCKOM N08edeHUU Kax0020 UHOUBUOYYMA,
6 npouecce 0CyuLeCmeneHUs 20¢y0apcmeeHHO-61ACHHbIX NOJT-
HOMOYUL.

IIpobnema c600umcst He NPocmo K NPpUMeHeHUI0 KOH-
Crumyyuu, a K Gopmuposanuto moi CouuanbHoul cucmemol,
6 KOMOpOUi KOHCMUMYUUOHHAS AKCUONIO2US Peanu3yemcs
Kaxc0oil K1emxkoti 3moil cucmembl Kax ycri08ue ee Cyu,ecmao-
8aHUA. MO eOUHCMBEHHAS U NPOUEOUAs UCNbIMAHUe 6eKa-
MU eapanmus peanu3auuy KOHCMUMyUUOHHbIX YCMaHO60K
U cmabunvHo20 Pa3sumMus Ha 0CHO8e 00ULeCNB8eHH020 C02/a-
cus... Koncmumyyuonanusm, kak u npaso, — 00veKmueHas
COUUANLHAS PeanvHOCMb, NPOS6TIeHUe CYUsHOCU UUBUNU3O-
BAHH020 00ULEHUMUS, UMEIOULAST HE0OX0OUMDLLL 6HY MPEHHUTI
nomeHyUan OUHAMUYHO20 U cmabunvHozo paseumus. Kow-
CIMUMYyUUOHANUIM KAK PYHOAMEHMAIbHBLE NPUHUUN npasa
Ha onpedesieHHOM ypOBHe pa3eumus odusecmea npuobpema-

** bonoapv H.C. Cype6HbII KOHCTUTYIMOHAMM3M B Poccun B cBeTe
KOHCTUTYIIMOHHOro npasocygusa. M.: Hopma; VIHOPA-M, 2011.
C.24.
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em cucmemoo0pasyoulull U yHUeepcanvHolLli xapakmep npa-
808011 pe2ynAUUYU, Bvlpacaem U KOHKpemu3upyem npasosoe
codepicanue 2apanmuposanus u obecneueHUs 6epx06eHCcNea
npasa u HenocpedcmeeHHoe Oelicrnéue npas uenoeekd, 6bi-
cmynaem Kpumepuem NPpABOMEPHOCU N0B8e0eHUs cybovek-
MO8 Npasa, A67AeMCs UCXOOHBIM HAYATIOM NPABOME0PUeCKOl
U NPaBoONPUMEHUMENbHOTL 0esIMeNbHOCU, A6TISIEMCS Pe3yb-
Mamom UCmopuUecKozo paseumust 0aHHo20 oouecmea».™
OKOJ10 TOIOBUHBI JEMICTBYIOINX KOHCTUTYLUIL CTPaH
Mupa npuHATH mocie 1990 roga (BCIOMHUM, YTO TONBKO B
EBpomne B aT0 Bpems nosiBunock 21 HoBoe rocygapcTso). Kak
IIPaBIJIO, OHY COZiep>KaT OCHOBHBIE MTOIO>KEHVS 00 9KOHOMMU -
YeCKUX U APYTUX IIPAaBaX, BOCIPUHATDIE U3 MEX/YHAPOJHbIX
JIOTOBOPOB O IIpaBaX YeJ0OBeKa, 4TO COMDKaeT MeX[y CO-
0011 comep)KaHue KOHCTUTYLUII COBPEMEHHBIX TOCY[ApCTB.
910 nosponsAgeT B XXI Beke KOHKpPETU3MPOBATb IOHATUA
BEPXOBEHCTBA IIpaBa M IIPAaBOBOIO TOCYAAPCTBA, MCIIOJb-
3ys1 KOHCTUTYLIMIO KaK HOPMY IIPAMOTO JielicTBUA. TouHO 1o
KaHTy, nyTeM JOCTIDKEHUS IPAaBOBOTO OCYJAapPCTBa KaK CO-
BEPLIEHHOTO I'OCYAAPCTBEHHOIO CTPOS CTAHOBUTCA ITYTh I10-
CTOAHHOV HeIpeKpallaloLleiicss 3BOMIONVOHHOM IIPaBOBO
pedopmbl. ABTOpEI yuyeOHMKAa «KOHCTUTYILMOHHAsA SKOHO-
MUKa» 00paTvIy BHUMaHMe Ha pas3nu4dre B o0Ieynorpeou-
TE€/IbHBIX 3HAUYEHUAX CTI0BA «KOHCTUTYLMA», HAIIPUMEP, B aH-
IJIMVICKOM f3bIKe, Ile X MIMEETCS OKOJIO [eCATKA, I PyCCKOM
A3BIKeE, I7ie K CETOJHALIHEMY JHIO MIX OCTAJIOCh TOJIBKO JBa:
1) OCHOBHOV 3aKOH TOCYHApCTBA, OIpPeNe IOt
npaBa U OO0S3aHHOCTM TpaKAaH, OCHOBBI TroCymap-
CTBEHHOTO CTPOSI U CUCTEMY TOCyJapCTBEHHBIX Opra-
HOB;

O IIT Apymionan, Axcuonormyeckas INIpUpPORa KOHCTUTYIUO-

Ha/M3Ma B KOHTEKCTE MCTOPMYECKON SBOMIOLMN KOHCTUTYLIM-
OHHOJI KynbTypbl, Punocopusa npasa Ilarukuwkna / Iox pen.
I'ycertnosa A. A. n Pamxosckoro E. M.: JIym, 2012. C. 79-82.



72

2) cTpoeHMe, CTPYKTypa OpraHu3Ma.

IIpm sTOM emmie cToneTne Ha3am, Cyfs o cnoBapro Jlana
un MeMmyapaMm Ocuna MaHnpenpmTama, 3Ha4€HUIT 3TOTO C/I0BA
B PYCCKOM s3bIKe 6bUTO 6ombine. Hampumep, Mo>xHO 6B11O
CKa3aTb «KOHCTUTYLINA JOMay.

Bompoc o 3HaueHuM TepMMHa «KOHCTUTYLA» BaXKEH
U aKTYyaJIeH, II0OCKOJIbKY HAaIIPAMYIO CBA3aH 1 cO cepoii feii-
CTBMA KOHCTUTYLUVOHHOTO IIPAaBa, ! C IPEAMETOM HayKV KOH-
CTUTYLMIOHHOIO IIpaBa. BepoATHO, CIOBO «KOHCTUTYLUA» B
PYCCKOM sA3bIKe OymeT CTaHOBUTBHCSA 0o/iee MHOTO3HAYHBIM,
KaK U IpegMeT KOHCTUTYLMOHHOTO IIpaBa.

ITo TouHoMy onpenenenuto akafemuka O. E. Kyradu-
Ha, «IIpeMeT KOHCTUTYLMOHHOTO IIpaBa JII000ro rocymap-
CTBa He MOXKeT OBITb pa3 ¥ HaBCerja NaHHBIM, IOCKOIbKY
OH 3aBUCUT OT COflep>KaHUA KOHCTUTYLMM U SPYTUX OCHO-
BOIIOJIATA0IINX JOKYMEHTOB, JEMICTBYOLIMX B TOCYyJapCTBe
Ha JAHHOM 3Tale pas3BuTuA». I[03TOMy B KOHCTUTYIMIOH-
HOM IpaBe U TeM 0ojiee B HaxXOJsAILIENCS Ha CTBIKE HayK
KOHCTUTYIIMIOHHOJ 9KOHOMMKE HeOOXOUM KOHKPETHBIN
aHa/M3 C MO3ULUI U C Y4€TOM Ba)XHOCTM TEPMMHOIOIMYe-
CKOMl KOOPAVHALMM YHOTpeO/leHNs IOHATUA «KOHCTUTY-
U¥sA» B POCCUICKOM M €BPOIENICKOM CMBIC/IE 3TOTO CJIO-
Ba. ITO BAXKHO JJI1 OCMBIC/IEHNA HE€ TOJIBKO COflepKaHUA
u cepsl NMPsAMOro JeCTBUA coBpeMeHHO KoHcTmryrnum
Poccum, HO 1 myTell pasBUTUA COBPEMEHHOIO POCCUIICKOTO
KOHCTUTYLVOHHOTO IIpaBa.

HoBbIll aTanm MUpPOBOro KOHCTUTYLMOHANMM3Ma 060-
sHaunn B 2004 rogy npoexkt Konctutynum EBpormeiickoro
Coro3a, KOTOpas, XOTs 11 He BOIUIOTU/IACh B KM3Hb, HO OyzieT
B Omokaiimme fgecsatuaetuss X X1 Beka OKas3bIBaTh Cepbe3HOE
BIMAHME Ha pPa3BUTHME KOHCTUTYLIMOHHOIO IIpaBa, HECMO-
TpPsI Ha TO, YTO IIPU MOCTIEAYIOIIEM 00CY>X/IeHUN eBPOIeIIbI
YILUIV OT TepMVHA «KOHCTUTYLM», YTOOBI OCTTAOUTD OIIIO3M-
MO IIPUHATUA 3TOTO JOKYMEHTA.
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KoHCTUTY1MOHAIM3M 4acTO pacCMaTpPUBAIOT KaK IIPK-
BWJIETVIO KOHCTUTYLVMOHAJIMCTOB, IOfi KOTOpbIMU B Poccun
IIOHMMAIOT, B IIEPBYIO0 OY€Pe[b, OPUCTOB — CIELUAINCTOB 110
KOHCTUTYLMOHHOMY IIpaBy. Takoil oAxof AB/AEeTCA He CO-
BCEM IIPaBWJIbHBIM IO PARY IPUYMH, CPEAU KOTOPBIX ClIefyeT
HasBaTbh Ha/IM4yie ONpeJeNleHHOTO YVCIa MICTOPUKOB, (uUIo-
cooB, MyONMMIMCTOB, NOCBATUBIUNX PSJi CBOMX MCCIIEHOBA-
HUII BOIIPOCaM, CBA3aHHBIM ¢ KOHCTUTYLMeil. Ocobyro porb
3aHMMAIOT 9KOHOMMCTBI, TOCBATUBILNE CBOM PabOTHI B3au-
MOCBA3M TIOJIOKEHMII KOHCTUTYLIMM ¥ KOHKPETHBIX 5KOHO-
MUYECKVX peLIeHNI, IPMHMMaeMbIX BJIaCTbIO U1V PhIHOYHBbI-
MU CTPYKTypaMu. TpeTbeli, HO He MeHee BaKHOI MPUYMHOI
HY>KHO CUMTATh PAaCXOXK/IeH)€ B 3HAYCHUI TEPMIHA «KKOHCTU-
TYLUA» B PYCCKOM U QHITIMIICKOM A3BIKE, YTO CIIEAYET YUNUThI-
BaTbh, YTOOBI HE OTOPBATHCS OT MUPOBOTO YPOBHS Pa3BUTHS
KOHCTUTYLMOHHOV MbICIN. IIpy 5TOM HEM3MEHHOCTD TEKCTA
KOHCTUTYLMM B YCIOBUAX PAa3BUTOrO KOHCTUTYLMOHAIN3MA
JIETKO COYETAeTCS C MISMEHEHVAMN ¥ OOHOB/IEHVMAMM KOH-
CTUTYLIMOHHOTO IIpaBa. AMepuKaHckuii mpodeccop Ponanpp
Porynpma B nmpemucnoBun k cegpbmoMy mspanmioo 2003 ropa
cBoero yye6HuKa «CoBpeMeHHOe KOHCTUTYIIVIOHHOE IIPaBO»
IUIIET O CEPbE3HBIX U3MEHEHMAX B KOHCTUTYLIIOHHOM IIpa-
B€ TO/IbKO 3a Te 20 j1eT, KOTOpble IIPOIIIN IIOC/IE IIEPBOIO U3-
JaHuA. B yacTHOCTM, OH OTM€YaeT HOBYIO KOHLEILNIO Pas-
ile/leHNs BacTell MeXAY depepanyeil U mTaTaMy, a TakxKe
MeXAy Ipe3ujieHToM 1 KoHrpeccom CIIIA.*

beiBIMiI npenopaBareb KOHCTUTYLVMIOHHOTO IIpa-
Ba, a HbiHe npesupneHT CIIA bapak O6ama npemioxus cBoe
IpOYTEHME MOHATUSA «KOHCTUTYLMOHAIN3M». B cBoell KHure
«/lep30ocTh HaZe>X/Ibl» OH INIIET:

«IIpu 6cex HAWUX PA3HONACUAX MPYOHO HALMU 6
CIIA nubepana unu koxcepsamopa, npogeccopa unu pabo-
uez0, KMo Oblyl ObL He C02NIACeH ¢ 0CHOBHBIM HAOOPOM UHOUBU-

3l Rotunda R. Modern Constitutional Law. St. Paul, MN, 2003.
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oyanvHuix c60000, onpedenennvix Omuyamu-OcHosamenamu
u 3axpenneHuvix Haweli Koncmumyyueii: npaso 6vickasoi-
6amv c60e MHeHUe, NPAa60 MONUMBCA, N0 C60eMy YCMOmpe-
HUI0 MUPHO NPedvANAMb MpeboBaHUs 671ACMAM, NPABo Ha
YACMHYI0 COOCMBEHHOCMb, KOMOPOU MOMHO c60000HO pac-
NOPANAMBCA U KOMOPAs He MOxcem Obimb usssama 6e3 cnpa-
6€071UB0L KOMNEHCAUUU, NPaso He n0068epeamvCs He3aKOH-
HOMY 00bICKY U 8MOPIHEHUI0 8 NOMeujeHUe, NPaso He Obimb
3a0epiaHHbiM 0e3 Cmpo2020 cOOMIO0eHUS 6Cex NPABOBLIX
npoueoyp, npaso Ha OGvicmpoiii U cnpaseonuswvlii cyo u npaso
10 COOCMBEHHOMY YCMOMPEHUI0, NPABO NPU HATUYUU CAMbBIX
MUHUMATIHBIX 02PAHUYeHUI 80CNUMbIBAMYb CB0UX Oemell...
OcHo6Hble NPeonucanus KOHCMUMYUUOHHbIX HOPM MaK
XOPOUIO U3BECTHDBL, YMO KaAXObILL WKONTbHUK MOJNEM CXO0-
0y onucamv ux... Koncepsamopor unu nubepanvi, éce mvi —
KOHCMUMYYUOHATUCIbLY.

Mbs1 He 3HaeM, usydan mi Ob6ama nponssenennsa Kanra
(B [apBappe Bce MOXeT OBITH), HO ero GpopMysa B IIeIOM CO-
BIaJlaeT C aHAJIOTUYHOM KaHTOBCKOJ MBIC/IBIO.

Ham B Poccuy moka TPyZHO TOBOPUTH O «KaXKZOM
IIKO/IbHMKe» (VM JaXke O KaKJOM Y4YUTese IIKOMBI) U TeM
6onee 06 oOmIeM coracuy IO OTHOIIEHVIO K COJEepP>KaHMUIO
ocHOBHBIX IleHHOCTell KoncTurynym P®. Hamemy yye6HMKY
10 KOHCTUTYIVIOHHOJ 9KOHOMMKeE IpeJIIecTBOBAIO HeOO0Ib-
moe yue6Hoe nocobue «KOHCTUTYLMOHHAS 9KOHOMMUKA JiIsI
IIKO/» C IpuIoKeHMeM TekcTa Konctutynumu Poccun. 9to
1oco6ue MoMao MoKa TOMbKO B COTHIO MOCKOBCKUX IIKOJI, 1
C TeX IIOP y>Ke HeCKOJIbKO JIeT KOHCTUTYIIVIOHHAsI 9KOHOMMKa
IIpenofaeTca TaM B Kypce obmjectBoBefeHud. [Ipernogasa-
Te/b 3TON AVICLUIUIMHBI, KOTOPBI ObUI IpU3HAH Y4uTeneM
roga B Poccun, npy BcTpede co MHOM cKasan: «Hapmo ke, Kak
mo6onsiTHO! S BiepBsle mpounTan tekcT Koncturynunm Poc-
cuy B BaueM nocobun. Takoit mHTepecHbIN JOKyMeHT!» O6-
parute BHMMaHue: oH npountan Koncturynuio Poccun yxe
TI0CJIe TOTO, KaK CTa/I Y4MTeIeM rofia 1o 00IIeCcTBOBEEeHNIO.
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MHorue crienyanaucThl 10 KOHCTUTYLMIOHHOMY IIPaBy
[0 CUX IIOP XOTAT KapAMHANAbHO mepenyucartb OCHOBHOI 3a-
KOH. YT0 X, HalycaHye Ka4yeCTBEHHOrO TeKCTa P HaIN4nn
B JIHTepHeTE TEKCTOB IOYTU ABYXCOT [EMCTBYIOIINUX KOH-
CTUTYLIMIT He ABJIsIeTCS TPYLHOI 3ajadeil. Heo6xopnMocTh u
YMECTHOCTb M3MEHEHUI, YXOf OT KOHBIOHKTYPbI CETOHALI-
HETO IHA /I IPaBWIbHOM OLIEHKY Ka4eCTBa KOHCTUTYLIVIOH-
HBIX [TOJIOXKEHUI ABIAIOTCS 0053aTe/IbHBIMY YePTaMy HAaCTO-
AETO0 KOHCTUTYLMOHA/IN3MA. B To xe BpeMsa cTpemieHue
pedopmmpoBatb way yry4dmnTb OCHOBHON 3aKOH SBJIACTCA
Ba)XHBIM YCJIOBMEM Pa3BUTHA KOHCTUTYLMOHA/IM3Ma U IIO-
CTOSAAHHAA [MCKYCCMA Ha TaKye TeMbl IIOMOTaeT PasBUTKIO
KOHCTUTYLVIOHHON MBICTM B cTpaHe. Crapermuil 1 Hanbo-
nee cTabupHb TekcT Koncturynym CIIA 3a 222 roga cBo-
€ro JeiiCTBUA IMOABEPICs HACTOALLEN aTaKe, COCTOALIEN U3
o4ty 11 THICAY KOHCTUTYLMOHHBIX ITONPABOK, OPUIINA/Ib-
HO BHeCeHHbIX Ha paccmoTpenue Konrpecca. VI3 Hux 6puin
IpUHATH 31, ¥ TONBbKO 27 66U paTnULIMPOBAHBI IITATAMIA.
[Tocnennsis monpaBka OblIa mpuHATa B 1992 rofy, a BiepBble
Obta BHeceHa Ha paccmoTpenme Konrpecca 3a 200 met mo
storo B 1792 (!) ropy. Tak 4To MHOTME MJeV COBpPEMEHHBIX
KOHCTUTYI[MIOHA/IICTOB Y HaC B CTPaHe MOI'YT He IPOIacTh B
OyZyILeM U 3aK/IaJbIBAIOTCS B 001ee XpaHUINIIEe KOHCTUTY-
LIIOHHOM HayKI.

[TpodeccuonanbHOI U TPaXKTAHCKON O0OSI3aHHOCTHIO
3KCIIEPTOB 10 KOHCTUTYLIMOHHOMY IIPaBy SAB/IAETCA COXpaH-
HOCTb ¥ PAaCIpPOCTpaHEHMEe KOHCTUTYLMOHHBIX LIEHHOCTEIL,
9TOOBI VX ITOKA YTO KOPIIOPATMBHBI 11 3aMKHYTBIVl KOHCTH-
TYLMOHA/IM3M IIPEBPATU/ICA B KOHCTUTYLVOHAIN3M KaXK[JOTO
IIKO/IbHMKA B CMbIC/IE 3HAHMA U YBaXKEHNA K KOHCTUTYLIUN.
A U151 3TOTO HY>KHO M3MEHUTbCS CaMUM.

IlepBoii HacTOAIIEN KOHCTUTYLMEN 3a TbICAYENIET-
HI0I0 ucrtopuio Poccuu crana Koncturynusa PO 1993 ropa,
KOTOpOIT B ekabpe 2013 ropa ucnonuurcs 20 net. Takos ke
BO3pACT M POCCUIICKOTO KOHCTUTYLMOHAIN3MA, IOCKOIbKY



76

HACTOAIMI KOHCTUTYLVMOHAIN3M He MOXET CYIIeCTBOBAThb
6e3 HacTosmIell KOHCTUTYIUYU. He BceM IMOHpaBUTCA Takoe
OMOJIOJKEHJE€ MHOIMX CEbIX VM 3aC/TYK€HHBIX IOJIOB HAIIErO
KOHCTUTYIMIOHHOTO cOO0I[ecTBa, HO TAKOBA OYeBU/IHAS JC-
TUHA, Y TAaKOBa ellle He HalMCaHHAasA MUCTOPUSA POCCUICKON
KOHCTUTYLMOHHOM MbIc/N XX CTONETUA.

IOpucram He mnpucyxpaor HobeneBckux u MHBIX
OO0IIePM3HAHHBIX MUPOBBIX IIPEMUI, TOITOMY (aKT HEKO-
TOPOJI Halllell OTCTAZIOCTH B M3YYEHUM B3aMMOCBA3M 3KOHO-
MVKU 1 TIpaBa He 0cobeHHOo 6pocaeTcs B rnasa. C yueToM He-
BBICOKOTO YPOBHS U 00beMa 3HaHMIT MHOCTPAHHBIX S3BIKOB
I MQJIOTO KO/IMYECTBA ITePeBefileHHO TUTePaTypPhl 3TOT PaKT
He BIIOJIHE OCO3HAETCS U He IepeXXMBAeTCs Hallell IpUan-
4eCKoil 001IecTBeHHOCThI0. HO ero Hy>kKHO KOHCTaTMpOBaTh
XOTs1 OBbI paZiy TOTO, YTOOBI TIOATONIKHYTh MOJIOJBIX MCCIEN0-
BaTesieil K lep3aHyAM U NTOBBIIIEHNIO IVTAaHKY /i1 OLIeHKM Ka-
yecTBa cBouX upeit. CrenyeT HOMHATD, 4TO pumocodus npa-
Ba, TaK ke KaK 1 KOHCTUTYLMOHHOE IIPaBo, UMeeT OOIblIoe
3HaveHue 1l GOpMUPOBAHNA U MTOATOTOBKY OYIYIIVIX TOCY-
JNApCTBEHHBIX fleATeNnen U ux coBeTHUKOB. IIpesnupgent CIHA
OpanknuH PysBenbT ¢ coxkajleHMeM BCIIOMMHAJ, 4TO KypcC
KOHCTUTYLIMIOHHOTO IIpaBa B [apBap/ickoM yHUBepCcUTeTE Ha-
IIOMJHAJI MY HaCTOJIbHYIO maMIry 6e3 mrHypa. [Ipyroit mpe-
3umeHT Havana XX Beka, Bynpo BuibcoHn, 6b11 gonroe BpeMs
npodeccopoM KOHCTUTYIMOHHOTO IIpaBa, a B 2008 u 2012
rofax B npe3ugeHTckor kammnanum CIIA mo6envn 6p1BIImit
IpernofaBareb KOHCTUTYIMOHHOrO IpaBa bapak O6ama, ko-
TOPBIl TaK BCIIOMMHAET O CBOMX ceMmHapax: «IlocrerneHHo
U BAPYT TO, YTO Ka3aJI0Ch HECKOIIbKO MUHYT Ha3aJ CyXUM U
He CBA3AHHBIM C PEeAJIbHON [e/ICTBUTEIbHOCTDIO, 0XXMBAJIO
U I71a3a MOMIX CTY[eHTOB HauMHaIM O1ecTeTh, a TEKCT CTa-
HOBMJICA [iIA HUX OTpakeHMeM He TOJIbKO IIPOILIIOro, HO
UX HacTosIero u oynayiero». Kaxxapiit mn Ham mpodeccop
KOHCTUTYI[MIOHHOTO IIPaBa MOXKET ITOJIe/INThCA MOJ0OHBIMU
BOCIIOMMHAHUAMMU?
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Bonpiioe 3HaueHne uMeeT ypoBeHb «KOHCTUTYLIVIOH-
HOTO K/IMMaTa», OCHOBOJ KOTOPOTO ABJAETCA YBa)KEHUE K
KOHCTUTYIMY Kak OCHOBHOMY 3aKOHY TOCYIapcTBa 1 o01ie-
CTBa, OTCYTCTBME CUIOMMHYTHOJ KOHBIOHKTYPBI B OLIEHKE €€
HOPM. KOHCTUTYLIMOHA/MINCTBI YTBEPXKAAIOT, YTO HY>XHO MC-
XOJVTb He TONIbKO 113 OYKBBI, HO U 13 iyXxa OCHOBHOTO 3aKOHa.
YacTo mcnonb3ys npu 00CyX/JeHUM TeKCTOB 3aKOHOJATelb-
HBIX aKTOB C/I0BA «JyX» 11 «OyKBa», MBI He 3aJTyMbIBaeMcCs HaJl
T€M, YTO 10 OTHOIIEHNIO K KOHCTUTYLIVII CJIOBO «IYX» MOXXHO
VI JOJDKHO JMICIIONb30BaTh 0e3 KaBbIYeK U ¢ OOIBIION OYKBHI.

Korma Tagmc A6pymmaeBmu lamxueB mmmier o «Ta-
VIHCTBE COJEP)KaHMA KOHCTUTYLVOHHBIX IPUHIIUIIOB», €O
CJIOBa CIelyeT B IIEPBYIO O4epesib OTHECTY K KOHCTUTYLIVIOH-
HOMY IPVMHIMITY pasfiefieHns Bracteil. Meragopa lamxuena
MEPEK/IMKAETCA C BbICKa3bIBaHMEM KPYIIHOIO aMEpPUKAHCKO-
ro KoHctutyunoHanucra P. beprepa: «/JokaspiBanue ns npo-
cTOro (haKTa TPEX3BEHHOI CUCTEMBI BJIACTH ITOXOXKe Ha IPU-
BJIeYEHME Marum 4ucen». KOHCTUTYLIMOHHBI NATPUOTUIM
— OCHOBa /M60r0 yXoBHOro marpuornsma. KoHcturynus
1993 ropma maet B 5TOM cMbIcie Poccuy yHUKA/IbHBIN HIAHC Ha
nyxoHoe pasButue B XXI cronerun. B Hamein crpane, rue
CBBIILIE IIOJIOBMHBI HACEJIEHNA — aTENUCTDI, TONbKO KoHcTUTY-
IV U ee LIEHHOCTY MOTYT CTaTh 6a30i1, OCHOBOI U IIEHTPOM
JIYXOBHOTO ¥ MHTEJUIEKTYa/IbHOTO (a 3HAYUT, ¥ 9KOHOMMIYe-
CKOT0) pa3BuUTHA rocymapctBa u obmectsa. Jaxe B CIIIA,
I7le PeMUruo3HOe HaceleHue pasHbIX KoHdeccuii cocTas-
nsaet csbille 80%, 0ObEIMHAIONIEN BCEX M CAMOM BBICOKOIL
LIEHHOCTBIO ABjAeTcA noyrenne Kk Koncturynun. «lepkoBb
KoncTurtynum — poMmuHupymomas pemurus B AMepuke», —
CIIpaBe[/INBO OBIIO 3aMeYeHO B Of{HOI U3 IMyOnMKanuii. Are-
VICTBI ¥ Bepyolye MoObIX KOH(ecCHil B pa3BUTHIX CTpaHaX
IIPU3HAIOT 32 HAIIMOHA/IbHOM KOHCTUTYLME CTATyC BhICIIEN
IYXOBHOVI LICHHOCTY CTPAHBI.

[IprMmeneHVe NOKTPUHBI pa3fieZieHNs BIACTell 3aMeT-
HO BapbUpYeTCsA OT CTPAaHBI K CTPaHe, I09TOMY, YTOObI I10-
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HATb NPUHIUII pasfelieHusA BIACTe, HY>KHO B TOM 4YNCIIe
OCO3HATD €T0 «yX» BBUAY OTCYTCTBUA OYKBBI B BIje oOIie-
IPUHATOTO HOPMATMBHOTO TONKOBaHMA. He ciy4aiiHo KHura
[Tapna MoHTeCKbe, KOTOPYIO MHOTVE HE BIIOJTHE TOYHO CYM-
TAlOT IEePBOVCTOYHMKOM LOKTPUHBI, HasbiBaeTca «O myxe
3aKOHOB».

B cBsA3M ¢ aTMM BecbMa BakHO (popMMpOBaHMe Ipo-
gyreHuA Tekcta Koncturynun PO kak ¢umocodcko-mgoxTpu-
Ha/IbHOTO U I0PUIMYECKOTO JOKyMeHTa. Torja oHa nepecrana
OBbI BOCIIPMHMMATHCA IIOCTCOBETCKO OOIeCTBEHHOCTDIO KaK
YIICTO TONMUTUYECKAs JleKmapanus uim MaHugecT (a MMeH-
HO TaK U BOCIIPVHUMAJIACh TEKCThI BCEX COBETCKUX KOHCTU-
TYLUIT). DTOT IICUXOTOTMYECKIIT 6apbep MeXAy 001ecTBOM
n KoHcTHTYLMEN MOXKHO NPEOfIONIETh TOIbKO YIIOPHBIMU U
KOKIOHEBHBIMI YCWIMAMM B IIEPBYI0 O4Yepefb KOHCTUTY-
I[MIOHA/IMCTOB B IIMPOKOM CMBIC/IE 3TOrO c€/10Ba, KoHcTu-
TyumonHoro Cypa PO u Bcex cygos Poccum.

Co cTOpOHBI 00IIIeCTBa I OPTAaHOB TOCYAAPCTBEHHOM
BJIaCTV TOXK€ HY>KHBI HENIOKVMHHBIE YCWINA IO IPeofioJie-
HUIO TPeX OCHOBHBIX HETaTVBHBIX TEHJEHIMIl: KOHCTUTY-
IIMOHHOTO HUTM/IN3Ma — B Poccum 9T0 Hacmeme COBETCKUX
BpeMeH; KOHCTUTYLIVOHHOTO MH(PAHTUIN3MA, XapaKTepHOTO
i1 9KOHOMMCTOB U TOJNIMTUKOB, MOHMMAIONINX 3HAYEHUE
KoHcTuTyunm, Ho He BUAAIINX HEOOXOAVIMOCTY COITIACOBBI-
BaTb C HeJl CBOM SKOHOMMYECKVE TeOPUM WM KOHKPETHbIE
9KOHOMMYECKME PpelleHNsA; KOHCTUTYLMOHHOTO LVMHMU3MA,
KOTOpPBIM HEpeJKO 3aHMMaeT Cepbe3Hble IOMNTUYECKNE II0-
3NN, VICTIONb3yA M3MeHeHMsA KOHCTUTyuum 1 peleHus
CUIOMIVHYTHBIX IOIMTNYECKNX 3ajad. [locnennas TengeHuma
0CO0EHHO OIacHa U /I PasBUTHA KOHCTUTYIMOHA/IN3MA BO
BCEX IePEXO[IHBbIX CTPaHaX, ¥ JyIsl CTAOMIBHOCTY JIeICTBYIO-
X KOHCTUTYLUIL.

KOHCTUTYIIMOHHBII NPUHLOUII pasfelieHusA BacTeil
— OfIVIH U3 BOXHEIIINX, €C/IV HE CaMblil ITITABHBIN [JIA CTPaH
6e3 YCTOMYMBOM KOHCTUTYIMOHHONM TpaguIiuy, K KOTOPbIM
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MOYXHO OTHECTV HOCTCOLMaMucThYecKue cTpanbl. Heobxo-
IVIMOCTDb B CMJIBHOM IIPE3VAEHTCKON B/IACTH, C OFHOM CTOPO-
HbI, MOXXET OTpakaTb MONIUTUYECKUE peanuny, HO, C APYroi
CTOPOHBI, BC/IEACTBYIE YTPO3bl JOMVHUPOBAHU KOHCTUTYLIM-
OHHOT'O IIMHM3Ma OyZIeT MOCTOsIHHO IOATANTKIBATh K COO/a3-
HaM peXMuMa JIMYHOM BacTu. Kak HM cTpaHHO, HO APYToro
IIPOTUBOMAENCTBIA 3TOM BCErfia OMACHON TEHJAEHLIVN, KpoMe
KY/IbTMBMPOBAHMA U 3aIIUThl KOHCTUTYLMOHHOTO NPUHLIN-
I1a pasfe/leHNs BIacTel, COYETAEMOrO C YBaXKEHMEM, €C/IN He
CKa3aTb C IIOYTEHMEM K JIeMICTBYIOIIEl KOHCTUTYLIUN, HE CY-
I[eCTBYeT. A MeX/y TeM OOJIbIIMHCTBO JIIOfiel, B TOM YKCIIe
MHOT¥€ IOPUCTDI, MIMEIOT JOBOJIbHO CMYTHOE IIPEJICTaB/ICHNE
O CyTM JJaHHOTO IPMHIMIIA, pa3pabOTaHHOTO COBMECTHBIMU
VI pa3pO3HEHHBIMM YCUIUAMY PUI0coPOB U IOPUCTOB-KOH-
CTUTYLVOHA/IICTOB B T€YEHVE€ MHOTUX BEKOB.

Korpa B x0/1€ yOoTepremTcKoro fiefia Hy Kbl aMepyUKaH-
CKOVI MONMUTUKM B Hadajie 70-x rogoB XX Beka moTpedoBanm
KOHKpeTU3al My IPaKTUIeCKOro IPYMEHEH U COflep>KaHU
npuHIMIa pasgenenus piaacreii, B Cenare CIIIA 6bi1 co3pan
B paMKax IOpuandeckoro KOMuTeTa NOAKOMUTET 110 pasfene-
HUIO BJIaCTell, PyKOBOJCTBO KOTOPBIM OBIIO IIOPYYEHO CeHa-
TOpy OpBUHY. OIVH U3 aMEPUKAHCKNUX VICCIEOBaTeIeN -
ca: «OpBMH BO3IIAB/ISI OfHY U3 Haubojee MHTPUTYIOLINX
¥l HOBBIX cdep fesitenbHOCTY B KoHrpecce... 3mech spyanuys
ABJIAETCS MPOIYCKOM, CIyIIAaHNA — CeMMHapaMy, KOHCYIIb-
TaHTaMU — y4eHble, a GUI0CO(dbI IpaBa 3/1eCb — KOPOJIV».
NHuTtepecHo, uto npepcrasutenu npesugenta CIIA Puyappa
Hukcona or6éuBanucp 3asiBIEHUAMU TUIA, YTO pasfeeHre
BJIaCTell SIB/IAETCS «OUMOKOil MOHTeCKbe», 3aTBEp/eBIIeil B
«IIpaBOBOM O€TOHE», YTO He ITIOMOII0 HUKCOHY yCTOATD Iper
oM Konrpecca n Bepxosroro cyza CIIIA, 11 OH BEIHY>X/€H
OBbIT Ha 1BA TOfIa paHbIIle IOKMHYTh CBOIO IOJDKHOCTD B 1974
ropy. B 2000 rogy npesupnenT banka @paHuun, rosops o HO-
BOJI IOKTPUHE HE3aBUCUMBIX IIeHTPATbHBIX OQHKOB, CKa3all,
YTO «Mbl elle JAOXKAEMCS HOBOrO MOHTeCKbe». JTO IpsAMOe
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HOATBEP)K/IeHNe Halllell MBIC/IY O 3HaYeHVY Gpynocoum mpa-
Ba ]I HAlllerO BPEMEH.

Tak uro gaxe B CIIIA — cTpaHe, KoTOpasi, Ka3aaoch Obl,
CYNTAETCS M3HAYAIbHO OCHOBAHHOJI Ha pasie/IeHNN BJIacTel,
elje COBCeM HElaBHO B paMKax IIapIaMeHTCKON JesTeTbHO-
CTV TIPOBOAMINCH OOJIee YeM cepbe3Hble VICC/IeJOBaHNUSA ITTy-
OMHHOTO CMBIC/IA U CYTY KOHCTUTYL[MOHHOTO IIPYHIUIA pas3-
neneHus Bracteil. IlogoOHBIe MapraMeHTCKMe paspaboTKU
npo6eMbl 6bITM 6B BecbMa MoJIe3HbI U B Poccum, BKTIoUast
cosnanye B [ocayme mopkoMmTeTa IO pasfie/ieHNIo BIacTell.
JlyX KOHCTUTYUMM B CMBIC/IE TTIOYTEHUA M YBOXXEHMS K HeM
oIlpefie/isieT He TOJBKO JeVCTBEHHOCTb OYKBBI OCHOBHOTO
3aKOHa, HO U cofiep>kaHne 1 3Q¢PeKTUBHOCTb KOHCTUTYIN-
OHa/MM3Ma B IeJIoM. BocnuTanme yBa>keHMsI K KOHCTUTYIIUN
JIOJKHO OBITH BaYKHOJ COCTABJIAIONIE YaCThIO IPaBOBOIL pe-
¢dopmer, koTopas B Poccun elrie He Havanach.

OBINECTBEHHDBIE IBVIKEHA
3A ITPOABVMKEHVE B MUPE ITOHATUA
BEPXOBEHCTBA IIPABA

Oco6oe BHMMaHMe HaM CeAyeT OOpaTUTh Ha HayaB-
1Ieecsi BCEMUPHOE JBIDKEHME 3a IPAaKTUYeCKoe BHepeHIe
BEPXOBEHCTBA MpaBa. EcTh 001en3BeCcTHBIE PENCTABIEHIS
O KOHI[ETIIIMY BEPXOBEHCTBA IIPaBa, KOTOPble MOXKHO JIETKO
HAVITU, HAOpaB C/I0BA «BEPXOBEHCTBO MPaBa» B MOUCKOBBIX
cucreMax VIHTepHeTa. BKparije oHM CBOLATCA CrIeyIoIeMy:

1. Bepx0oBeHCTBO IIpaBa ABJIAETCA OJHON U3 BAXKHEI-

VX XapaKTePUCTHK IIPaBOBOTO rOCYAApCTBa (HAps0y

¢ pasdeneruem énacmeii U C63aHHOCMbIO 20CY0APCMBa

U 2paxcoan 63aUMHbIMU NPABAMU U 00F3AHHOCAMU).

2. O6BEKTMBHO CYILIeCTBYeT HECOBIafieHIe TOHATUI

IpaBa ¥ 3aKOH4, YTO 3aCTaBJIsIeT PaCCMaTPUBATh Bep-

XOBEHCTBO IpaBa U BEPXOBEHCTBO 3aKOHA KaK pas-
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Hble KaTeropuu. [Ipy sToM njiess BepXoBeHCTBA IIpaBa
VICTOPUYECKU 3HAYUTENbHO CTapllle ey IPaBOBOrO
rOCyZlapCTBa ¥ OPMEHTMPOBAaHA HA IPWHLMNIIBI CIIpa-
BEe[/INBOCTH, KOTOPBIE ¥ OIPEe/IAI0T OCHOBY BEpXO-
BEHCTBA IIpaBa.

3. BepxoBeHCTBO IpaBa 03HavYaeT He MPOCTO GOpMaib-
HYI0 3aKOHHOCTb, KOTOpas obecmedmBaeT peryssap-
HOCTBD Y ITOCTIEJOBATE/TbHOCTD IPY TOCTVKEHNUH Y TIPU -
BeJICHUY B VICIOTTHEHME JeMOKPATIYeCKOTO MOPs/Ka,
HO U CIIPaBeINBOCTb, OCHOBAHHYIO HA IIPU3HAHUU U
IIOJTHOM TIPMHATUM BBICIIEN 1IEHHOCTH Ye/I0BEeYeCKON
JIMYHOCTY ¥ TapaHTUPOBAHHYIO TOCYZAPCTBEHHBIMMU
yUpexieHUsIMY, 00eCIeynBaIOLIMI ee COOTIOfieH e,
4. BepxoBeHCTBO IpaBa MpeIonaraeT mpexjye BCero
Ha/myye He MOOBIX 3aKOHOB, a 3aKOHOB C IIPaBOBBIM
MOpPaJIbHBIM COZIep>KaHMEM, TO eCTb He HapyLIAOIIX
IpaBa dYeloBeKa 1 00ILiecTBa (MPABoBvIX 3AKOHOB),
a TaKXe CBSA3aHHOCTb TOCYHApPCTBEHHOI BIACTM CO-
OTBETCTBYIOIIVIMY «IIPABOBBIMM 3aKOHAMIN», TO €CThb
IPaBOM.

5. BepxoBeHCTBO KOHCTUTYLUU 1 0cobasi mpouenypa
ee IPUHATYUSA U U3MEHEeHUs, 2 UMEHHO:

a) KOHCTUTYLIMOHHBIN HaJ30p, 00ecrednBalonuii pe-
a/IM3aLIo Y 3aIIUTY KOHCTUTYIINM, @ TAK>Ke HEIIPOTH-
BOPEYMBOCTDH BCENl 3aKOHOJATE/bHON CHCTEMBI; 00s-
3aTe/IbHOE COOTBETCTBME BCEX MHBIX HOPMAaTMBHBIX
aKTOB KOHCTUTYLUN;

6) Ha/mM4YMe MeXaHU3MOB peanu3alui U 3aIUThl KOH-
CTUTYLUN.

Ecnu g1 601pIMHCTBA KOHCTUTYIIIOHAIMCTOB MU pa
ompefe/ieHNe MOHATUA BEPXOBEHCTBA IIPaBa MOXXET HOCUTD
(baKy/IbTaTUBHBIN XapaKTep, TO JJIsI pOCCUIICKIX IOPUCTOB €I0
OCBOEHME U BBEJIEHME B HAyKy U KM3Hb ABJIAETCA BaKHEN-
IV ¥ HEOT/I0XKHOM 3ajja4yelt, TaK KaK IIPaBOBOe rOCylapCTBO



82

ABJIAETCA IPUHIMUIIOM, IIOHATHEM U TepMUHOM KoHCTUTYLIMM
Poccuniickoir @efepanym 1 €ro npaBUabHOE ONpEfieIeHNeE, B
TOM 4NCTIe U Yepe3 OOIeNpU3HaHHOE B MUpe MOHATUE Bep-
XOBEHCTBa IIpaBa, CTAHET Ba)KHENIIMM BK/IaZJOM POCCUIICKON
KOHCTUTYLMOHHOI MBICTIM He TOJbKO B PasBUTHE U CTAHOB-
neHue camout Poccum, HO U B MUPOBYIO CUCTEMY IPABOBbIX
LIeHHOCTeN. MO)XHO, KOHEYHO, 110 TPAJUIMIOHHO COBETCKOI
IPUBBIYKE OTTOPOAUTHCA OT BCEMUPHOTO JIBVDKEHNA 3a Bep-
XOBEHCTBO IIpaBa KaK OT IIOMbBITKY 3alaHOAMEPUKAHCKOIO
«TIOKYIIEHMA Ha Hally POCCUNCKYI0 CYBEPEHHYIO IeMOKpa-
THIO», HO C/IefyeT 0OpaTuTh BHUMAaHUe, 4TO, IIPM BCEM yBa-
JKEHNM K MOTHMBALMM VHULMATOPOB 3TOTO IBVDKEHMUA U3
MeXnyHapogHON accouyanuy IPUCTOB UM AMEPUKAHCKO
accolManuy IPUCTOB, Ha CAaMOM Jie/le MX Majio MHTEPECyeT
Poccns, Kak 1 Bce mepexofiHble ¥ pasBUBAKOLMecs CTPaHbl,
U OHU, B IIEpPBYI0 OYepenb, ocobeHHO mocne [yaHTaHOMO,
COCpENOTOYEHDI Ha COBEPIIEHCTBOBAHUM CBOMX IIPABOBBIX
cucreM. JINYHO A OLIEHMBAIO 3TO ABIVDKEHME KaK CEPbe3HYI0
HOIBITKY IOPUNIECKOTO COOOIIeCcTBa Pa3BUTHIX JeMOKpPaTH-
JeCKUX CTpaH BEpPHYTHb cebe ObUIble MUAVPYIOLINe MTO3UILUN
B ITOJIMTUYECKON CUCTeMe U I'PaXX[JaHCKOM O0OIIecTBe CBOVMX
CTpaH, IIOJJOPBaHHbIE HEIOCTATOYHBIM BHMMaHMEM IOPUCTOB
K BOIIPOCaM 3KOHOMMKM, IIACCUBHOCTBIO BEAYIINX I0OpUIAYe-
ckux obmecTBeHHbIX opranmsanuil CIIA u gpyrux cTpas B
BOIIPOCaXx 3alUThl OKPY>KaIOLIeN Cpebl i MPeJOTBPaleHIN
IPUMEHEHNSA TICUXOIOTMYECKMX IIBITOK, HAa IIPAaBOMEPHOCTH
KOTOPBIX «B IOPANKE UCKIIOYEHN I TepPOPUCTOB “AJlb-
Kaupgpr’» HacramBanma agmuHucTpauums JDbxopmka byma.
Ho1o 1o Toro, YTo MpaBUTENTbCTBEHHDIN OpraH COCeqHeN
Kanapp! BHec CIIA B cmucok cTpaH, IPUMEHAMIINX IIbIT-
K1, a byl Hamoxun BeTo Ha NMPUHATHIN KOHTPECCOM 3aKOH
0 3aIpeTe KOHKPETHOTO BUJA IICUXONIOIMYeCcKoi nbiTku. He
cry4ariHo B 2008 rony bapak O6ama cpienan 3asBieHue O He-
obxopmmoctu soccmarnosnenus B CIIIA BepxoBeHCTBA IIpaBa.
V1 melicTBUTENbHO, K 9TOMY BpeMeHU IOAaBJIsioliee 0O0/b-
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IIMHCTBO CTYHEHTOB opuandeckux By3os CIIA BocnpuHu-
MaJIu TOJIbKO OfHO 3HaueHye TepMuHa Rule of Law — «4eTko
IPONCAHHOE IIPABUJIO, BhITEKAIOIIlee 13 KOHKPETHOTO pellle-
HUA cyfa». Hu o Kakux BbICHINX MaTepyAX OHY He 3HAJINL.

[Tonpo6yeMm B3IISIHY T Ha TO3UILMY, CBSI3aHHBIE C IBU-
KEHMeM IO IMPOSICHEHUIO CMbIC/IA IOHATUA «BEPXOBEHCTBO
npasa». B 2005 rogy npesnieHT AMepUKaHCKOI acCOLMALNN
fopuctoB Maiikn Ipeko omy6mmkoBan cratbio «PeHeccaHc
upeanusma» (ABA Journal, September 2005) u chbopmupoBan
Kommccnio «PeneccaHca mpeanusma B IOPUAMYECKON IIpoO-
deccun». HecMoTps Ha rpoMKoOe Ha3BaHUe, BOIIPOC CBOAWII-
csl IpM3BIBaM K 6ojiee aKTMBHOM 0eCIIaTHOM I0pUAYecKO
MIOMOILM HEMMYLIVIM C/IOSIM HacCe/IeHN L.

VHnuyaropsl 13 AMEPMKAHCKOM accouyauuy 0Opu-
CTOB IPUBJIEK/IM MHAMIICKOTO 3KOoHOMMCTa, HobemeBckoro
nmaypeata AmapTtbio CeHa, K pa3paboTKe KOHKPETHOTO OT-
BeTa Ha BOIIPOC, ABJIAIOTCA JIU JEeMOKpaTuA U BEPXOBEHCTBO
IIpaBa TaKMMM Y>K 0053aTeIbHBIMM YCTIOBYAMM JIJ1S ITOBBIIIIE-
HUA 9PEKTUBHOCTY U YCKOPEHMSI 9KOHOMIYECKOTO pa3Bu-
tiA. OTBeT He TaK y>X oueBUjeH. ChIpbeBble CTPaHbl Ka4aloT
Y YCIIEIIHO NPOAalT HepTh 0e3 BCIKUX JeMOKPaTUYECKUX
IIPOLEAYP, I03TOMY OTBETbI HAa IOCTAaB/IEHHBII BOIIPOC MOTYT
ObITh pasHOOOpasHbiMu. Kurait, Harpumep, ToTOB 1{udpamu
CBOEJI S5KOHOMMYECKOJ CTAaTUCTUKU U 30/I0TBIMU MeJasiMu
[Texnuckoit OnuMnmazsl OTBETUTb Ha BOIIPOC O HEOOXOMM-
MOCTY BEPXOBEHCTBA IIpaBa B CTpaHe. MajleHbKIII Hace/leH-
HbI/T KuTaiaMyu CHHTamyp, CTaBmINii (PMHAHCOBBIM I'MTaH-
TOM A3UM, IPeTEHAYET Ha PO/Ib UAE0TOTMYECKOTO LIeHTpa o
mpomnaraije 0co60ro a3uaTcKoro MyTH KOHCTUTYIIVIOHHOTO
pa3BUTHA, HE COBIIAJAIOIETO CO CTAHAPTaMy BEPXOBEHCTBA
IpaBa, KOTOpOe CTaBUT MH/MBUAYaIbHbIe IIpaBa 1 6aro ve-
JIOBEKa Ha MEPBbIi IJIaH. TaKoBbI yKe ¥ IpaBOBble IPUTA3a-
HuA u camoro Kuras.

MHe gymaeTcs, 4TO 3[eCh Y pOCCUIICKOI KOHCTUTYLIM-
OHHOJI MBIC/I 0C00ast MO3MLNs, O3BOJISIONIAs IPUBOUTH
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B pasBOpavyMBaIoLIelicad JUCKYCCUM BeCcbMa BeCOMbIE apry-
MeHTbI. MBI Beflb B OT/INYME OT BCEX NE€PEXONHBIX U Pa3BU-
BAIOIMXCA CTPAaH HECKONBKO JeCATWIETUI MOObUIM CBepX-
IEep>KaBoil, JepyKaBlllell BeCb MUp Ha MYIIKE U IIOChUIABIIEN
JIIOZIENT B KOCMOC, a TaKKe, B oTn4une oT Kuras, muoro Onmum-
nyap BeiMrpamu. Mel 6sum B cooTBeTcTBUM ¢ KOHCTUTY-
nueit CCCP Bce BMecTe X035ieBaMM BCeX OOTATCTB CTPAHE,
OJTHOBPEMEHHO CTOs B OUEPEeIsAX 32 CAMBIMI HEOOXOMVIMBIMU
IPOAYKTaMU U He MMesl BO3MOXKHOCTY KYIIUTDb XXUIbe cebe
Yl CBOMM JIeTAM, I0€XaTh IIOCMOTPEThb SPYIYIO CTPaHy, YBU-
feTh pUabM MM MPOYNTATH KHUTY, KOTOPBIMU BOCXMIIIAJICS
BECb MUP.

Mmenno B Poccum mmeeTcs emMHCTBEHHBINM U KOH-
KPETHBIN OIBIT 0e3HAIeKHOCTY BCeX a3MaTCKUX VTN JTI0OBIX
0COOBIX ITyTeil pa3BUT, CYBEPEHHBIX U, TIPAaBUJIbHEE CKa-
3aTh, CYBEpPEHHO-CYBEHUPHBIX fieMOKparuit. Poccus 6blma u
VIMIIEpYEN He Xy>Ke bpuTaHCKoi1, a IOTOM OTPOMHBIM COBET-
CKMM TOCyJapCTBOM, MMIIEPUEN-YTONMEN, U 33 ThICAYY JIET
nepenpo6oBana Bce, KpOMe [IeMOKPATUM, IPaBOBOTO TOCY-
JapCcTBa M BEPXOBEHCTBA Ipasa. VI HM4YTO M3 mpomioro He
[IaJI0 POCCUIICKOMY TOAJAHHOMY (a HOCTemHMe pecIyOnm-
KaHCKJe IIOYTY CTO JIET TPaK/JaHMHY) CIIOKOWHYIO, CYACT/IN-
BYIO 11 O/1aroronyqHyo K13Hb.

IDKEVIMC BbIOKEHEH

I>xeiimc Bprokenen (1919-2013) ommchiBaeT, Kak I10-
CJIe 3alUTBl JOKTOPCKOV JUCCEPTALMM OH, CHACasACh OT
Kaphl, 3allle/l B IPOX/IAly 3aja YHUBEPCUTETCKON OMbmo-
TEKM ¥ CIIy4aliHO HATKHYJ/ICA Ha JIeKABIIYI0 TaM HEYMUTAHOM
¥l IOYEMY-TO BOOOIIle TIONABIIYI0 B aMEePUKAHCKUI YHUBEP-
CUTET KHUTY LIBEICKOr0 3KOHOMUCTa BuKcenma, nsmannyo
MHOTO fecsiTunetnii paHee emje B XIX Beke. Knura Opita B
IepeBojie Ha HeMeLIKMIA A3bIK, KOTOpbIli bbiokeneH 3Has. Tak
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3a0BITHII BCeMM IIBEJ [Ja/l TOTYOK MBIC/IAM Be/IMKOTO aMepu-
KaHCKOTO MbIC/IUTENA. BoonyiesnAromuii mpumep [ aBTo-
POB KHUT: MUIINTE, MOXKET OBITh, Bac 9P(HeKTUBHO IPOINTa-
10T 1 noiiMyT 4depe3 100 net! Tak 3apopnnach coBpeMeHHasd
IIKOJIa KOHCTUTYI[MIOHHO SKOHOMMKI.

Koncmumyyuonnoti 3KoHOMUKOTi MOXXHO Ha3BaTb
KOMIIJIEKCHOE COBMECTHOE PACCMOTPEHME IOPUCTAMU U 9KO-
HOMMCTaMM B3aIMOCBA3Y BOIIPOCOB IPYMEHEHA KOHCTUTY-
IIVIOHHOTO IIpaBa ¢ Ipo6eMaMy S5KOHOMIYECKOTO PasBUTHSA
Y VHCTUTYLVOHATbHO-HOPMAaTUBHOTO Ob6ecHeyeHNst 9KO-
HOMMYECKON MeATETbHOCTY TOCYJapCTBa II0 IIOBBILIEHNIO
MaTepuanbHOrO O/1IaTOCOCTOSHUA TpaKAaH CTpaHbl. KoH-
CTUTYUMOHHAs SKOHOMMKAa — 3TO HAYYHO-NIIPAKTUYECKOE
HaIlpaBJIeH)E Ha CTbIKE IIpaBa M 3KOHOMMKM, M3y4Yalollee
IPVHLIVIIBI ONITYMA/IbHOTO COYETaHM A SKOHOMMYECKOI 1jerie-
COOOPa3sHOCTY C JOCTUTHYTBIM YPOBHEM KOHCTUTYIIVIOHHOTO
PasBUTHA, OTPAXKEHHBIM B HOPMaxX KOHCTUTYLMOHHOTIO IIpa-
Ba, JIEVICTBYIOIIEM 3aKOHOJATENbCTBE M IPAKTUKE IPAMOTO
npuMeHeHNs HopM KoHCTUTYyLuu, pernmaMeHTUPYIOLX KO-
HOMMIYECKYI0, COLMA/IbHYIO U MTOIUTUYECKYIO [EATENTbHOCTD
B rocygapcrBe. O4eHb Ba)KHbIN aCIEKT KOHCTUTYLVOHHOM
3KOHOMMKM oTMeueH [. A. [apKmeBpIM, KOTOPBIN CAenan ak-
IIEHT Ha B3a/IMOOTHOLIECHVA IOCyfapcTBa u OmsHeca. [leii-
CTBUTEJNIBHO, ec/u B Poccum KOHCTUTYIVA He OyIeT CTOAThH
MeX/Ty TOCYapCTBEHHBIMY Y/ HOBHUKAMM ¥ OM3HECOM, Y fie-
JIOBOTO cooOb1iecTBa He OyeT IIaHca pa3BUTHCA M YCKOPUTD
9KOHOMMUYECKOE Pa3BUTIE CTPAHBDI.

Vnen KOHCTUTYLMOHHOM 3KOHOMUKM Pa3BUJI aMepPU-
KaHCKUI 3KOHOMUCT [[>kerimc Maxkrumn bblokeHeH-MIaf-
i, momydrBumii B 1986 rogy HobeneBckyio nmpemuio 1mo
9KOHOMMKE 3a MICC/IEIOBaHME JOTOBOPHBIX ¥ KOHCTUTYIMOH-
HBIX OCHOB T€OPUM NPUHATHA SKOHOMUYECKNX U TIOJIUTHYE-
CKMX pelleHUI. DbloKeHeH, KaK ¥ OOJBIINHCTBO 3allaiHbIX
5KOHOMMCTOB, TPAKTyeT TEPMUH «KOHCTUTYLVIOHAIU3M»
HECKOJIBKO IINpe, YeM «IIpPUMEHEHNe U M3y4eHMe KOHCTU-
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TYLMM CTPAHBI», IIOCKOJIbKY B aHIVIMIICKOM SI3bIKE IIOHATIE
«KOHCTUTYLMSI» He TOTTbKO OTHOCUTCS K OCHOBHOMY 3aKOHY
rOCyJapCcTBa, HO M MCIOMb3YeTCs Ais1 0003HAYEHUsI YCTAaBOB
Kopropanuii u ¢GupM, BHYTPEHHUX IPaBWI PETUTMO3HBIX
U 0OLIeCTBEHHBIX OpraHm3anuii, HehopManbHBIX 00Dbenu-
HeHMI 1 T.I. B cBA3M c 3TuM ujen bbiokeHeHa paclieHuBa-
I0TC HEKOTOPBIMY 3aIIaJHBIMM YIEHBIMM KaK COBPEMEHHOe
npopo/bKeHne upeit Agama CMuTa 0 «Hayke 3aKOHOJATe/lb-
cTBOBaHMA». HenmuiHe oTMeTnTh: npen camoro CMmra cio-
XKVINCh OTYAcTy NOf BausAHMeM IOMa, KOTopbIil, TakuM 00-
Pa3oM, CTOUT Y ICTOKOB He TOJIKO COBpeMeHHOM pumocodun
IIpaBa, HO U ITOJIMTIYECKOI 9KOHOMMM.

ITopxon bblokeHeHa Npy pasBUTUM KOHCTUTYLMOH-
HOJI 95KOHOMMKY He OIPaHMYMBAETCS NNIIb aHA/TN30M 9KO-
HOMMYECKVX U KOHCTUTYLVOHHBIX IIPO6/IeM, OH 3aTparmuBaeT
TaK)Xe HEeKOTOpble KII04eBble BOIPOCH Grmocopuy Ipasa.
B nepByro ouepenb 3TO KacaeTcs MUAeN O KOHCTUTYLMOHHO-
9KOHOMMYIECKOM 00eCIiedeHNN «IPaBa Ha CYaCcThe» KaK HbIHE
KUBYIINX, TaK ¥ OYAyLIMX IOKONMeHui”. TepMUH «KOHCTH-
TYLMOHHAsI 5KOHOMUKa» IPefi/IoXKeH aMepPUKaHCKIM 3KOHO-
MucToM PudapmoM MakkmH3u Npu OnpefeneHny IJTaBHOTO
npexMeTa OOCYXXJeHMs Ha KOH(epeHIVN, IpoIlefiell B
1982 ropy B Bammnrrone. Co3fgaHue 5TOro0 TepMIHA O3HA-
9ajI0 KOMOVHAIVIO KOHIETIIINIT, HeOOXOMMYIO [T olpefe-
JIEHUs U BBIIe/IEHNI HOBOTO HAyYHOTO HAIlpaB/IeHNsA, paHee
CYIIeCTBOBABILIETO KaK MHTETpaibHAsA 4acTh IpeAlIecTBYIO-
X MHOTOJIETHUX VICCTIEIOBAaHMUI aMePUKAaHCKIX 9KOHOMU-
CTOB, a TaKXe paboT cyapu Pudappaa [TosHepa o B3anMocBA3M
npo6ieM 9KOHOMUKH U TIpaBa. TeM caMbIM OBIIO TPU3HAHO,

%2 Van den Hauwe L. Constitutional Economics II // The Elgar Com-
panion to Law and Economics, 2005. P. 223-224.

» Kparkas Ouorpapus m Hobenesckas nexkums // JlaypeaTst
HobGeneBckoil mpemMuy 1o 3KOHOMMKe: aBToOMorpacdmy, NeKIumu,
koMmMeHTapun. T. 2. 1983-1996. CII6.: Hayka, 2009. C. 92.
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YTO paHee MCIOJAb30BABIINIICA TEPMUH «KOHCTUTYLMOH-
Hasd NOMUTMKA» He BIIOTHE MOAXOAUT IS XapaKTePUCTUKU
B3aMIMOCBS3M 3KOHOMUKM C (PyH[JaMEHTaIbHBIMM 3aKOHa-
MU 00IIeCTBEHHOTO nopsAaka. KOHCTUTYIMOHHBIE HOPMBI U
NPUHIMIIBI, KOTOpblEe paHee BUEINCh OTPAaHNYUTENAMU pa-
IIVIOHA/IbHOJ 3KOHOMMYECKOJ MeATeIbHOCTY, OOepHYINCH
B €r0 MCC/IENOBAaHUAX HEU3MEHHBIMU IYXOBHBIMU LIEHHO-
CTAMM, HaCTOATEIbHO TPEOYIOIMMM OT S9KOHOMMKY MaKCU-
MajJIbHO BO3MOYKHOTO MaTepuajabHOro obecnedenus. [Ipoime
TOBOP#, C IOMOIIBIO MM K€ MHULIIMVPOBAaHHOM KOHCTUTYLIM-
OHHOJI 9KOHOMMKV 9KOHOMMCTBI «y3Ha/I» MUP HOBBIX ITOHA-
TUI ¥ HOBYIO cepy aHanu3a, Ihe UX TPaaUIMOHHbIe ITOXO0-
JIbI He BIIO/THE CpabaThIBaIN.

II>xeiiMc DplokeHeH [asm He TOMBKO TIATeIbHEMIINIA
aHa/M3 M3BECTHBIX KOHCTUTYLVOHHO-IIPABOBBIX ITOHATUIL
B HayuHBIT 060pOT OBV BBEJEHBI MHOTIE HOBbIE TIOHATHA,
TaK/e KaK «KOHCTUTYLMOHHOE TIPaKZaHCTBO» (0COOEHHO
BOXHBINI I COBpPeMeHHON Poccmnm), «KOHCTUTYIVIOHHAS
aHapxusa» U T. i. Pasymeercs, brrokenen paccMarpuBai KOH-
CTUTYLMIOHHOCTD B CMbIC/IE 3HaUY€HNA 3TOTO C/I0BA B aHI/INIA-
CKOM sI3bIKe VI IIPYMEHSJI eT0 K ceMbe, prpMme, 061[eCTBEHHON
OpraHM3alyy, HO BCe )Xe B IIEPBYIO oYepelb — K rocypap-
ctBy. 1o Bceil BUAVIMOCTH, Y HETO He OBITIO COI03HUKOB-I0PU-
CTOB, IOTOMY 4TO OH Jie/IaJl yIIOp Ha BO3MOXXHOCTb aHa/IN3a 1
MpPOAIBVDKEHN A KOHCTUTYLMIOHHON 9KOHOMMKMY CUIaMU TOJIb-
KO 9KOHOMUCTOB, TEM CaMbIM CY>Kas BO3MOXXHOCTU IIpUMe-
HEHI s HOBOT'O HayYHOI'O HallpaBJIEHNS.

Csoun ocHoBHbBIe nen brrokenen nsnoxun B Hobenes-
CKOJ JIeKLIUY, KpaTKoe Cofiep>KaHye KOTOPOI BaXXHO /i I10-
HYMaHM OCHOB KOHCTUTYLMIOHHO 9KOHOMMKM. JleknyA pas-
6uTa Ha HeOO/bIIIe pas3e/bl, COMPOBOXKIaeMble B Ka4eCTBE
smmrpadoB IyUTaTaMy u3 paboTsl KoHIa XIX Beka yxxe ymo-
MSAHYTOTO HIBEACKOro sKoHomucra Knyra Bukcesnna, okasas-
1Iero rmyooKkoe BIMsHME Ha TBOpYecTBO bblokeHeHa. OnHa 13
HUX [IpeJBapseT IVIaBy I0J, Ha3BaHMeM «MeTom0I0rn4ecKmi
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VHAMBUAYanu3M». Bukcemn numer: «Ecnm nomesHocts mmd
Ka>KZ,0ro OTHE/IbHOTO TPaXK/IaHMHA paBHA HYJ/II0, TO COBOKYII-
Has [TOJIE3HOCTD I 001IecTBa TaKXe OyfieT paBHa HYI0». V]
cpasy »Xe IpuBeeM pyroii smurpad K I1aBe IOf Ha3BaHNEM
«KoHCTUTYIIMA SKOHOMMYECKOI NONUTUKI». B HeM Bukcenn
YTBEPXKAAET: O TOM, «IIPUMHOCUT JIM AEATENbHOCTb TOCYAap-
cTBa OOJIbIIIe ITO/Ib3bI KOHKPETHBIM TpaKIAaHaM, YeM OHa UM
00XOIUTCS, HUKTO He BIIPaBe CYAUTH TyUIle CAMUX TPaK/JaH».
ITo mHeHmIo bplokeHeHa, Brkcert 6pocut BBI3OB TpaayIVAM
TEOPUM TOCYAAPCTBEHHBIX PMHAHCOB. «[0/1ast CyTh MOCTaHM
Bukcenna sicHa, 91eMeHTapHa U He TpeOyeT TOKas3bIBaHM, —
00bsCHseT bbloKeHeH. — DKOHOMUCTBI JODKHBI IPEKPATUTD
IPAaKTUKY IPEIOKeHNA TOIUTUYECKNX COBETOB, KaK OyATO
OHJ HAHATHI Ha pabOTy CKIIOHHBIM K 071arOTBOPUTETHHOCTHI
IIeCIIOTOM, @ BMECTO 3TOI'O JO/DKHBI CKOHIIEHTPUPOBAThCA Ha
TOCYBApCTBEHHOM CTPYKTYpE, B paMKaX KOTOPO IPpUHUMa-
I0TCSL MONUTUYECKMe pelleHys... S ybexxmgan SKOHOMUCTOB
COCPEIOTOYUTBCA Ha «KOHCTUTYLVY SKOHOMMYECKON ITO/N-
TUKI», YTOOBI UCCIETOBATh IIPaBUIa ¥ OTPAaHNYEH NS, B paM-
KaX KOTOPBIX AeicTBYIOT nonutuku. Kak un y Bukcenna, mos
11e/Tb OblTa CKOpee HOPMATMBHO, TO €CTh HAIlPaBJIeHHOI Ha
CO3JJaHME HAWIYYIIMX HOPMAaTUBHBIX aKTOB, Y€M YMCTO aKa-
meMudeckon. S cumrasn, 4TO CyTh 9KOHOMUYECKOIO CMBIC/IA
B IIEPBYI0 O4Ye€pelb BBITEKAET U3 B3aMMOOTHOIIEHUIT MEXAY
TPOKIAHMHOM U TOCYAAPCTBOM, a y>Ke IIOTOM M3 aBaHCUPO-
BAHHBIX ITONIMTUYECKUX IOAXOHOB... IIpenno>xeHHbIT MOJ-
X0J, K WHCTUTYIMOHAJIbHO-KOHCTUTYLMOHHOM pedopme
YIIOPHO CHEP>KMBAICA HOYTY CTONETHE ITOC/Ie MyOmmMKauum
Bukcenma».

B otimrane ot Bukcena, He BbicTynaBuiero 3a pedop-
MY 3aKOHOJJaTe/IbHbIX OPTaHOB, Ia)Ke B C/Ty4Yae eC/IV OHU ITPVH-
IUIIVATBHO OCHOBBIBA/IM CBOM (PVHAHCOBBIE U HAJIOTOBBIE
pellleHusl He Ha IPUHIVIIE CIPaBefIMBOCTY (1107 KOTOPOI
OH VMIMeNI B BUJJy COBpPeMeHHOe MOHATHE «3P(dEKTUBHOCTD»),
BplokeHeH BbIBe/l NMpoOIeMbl Ha KOHCTUTYLVMOHHBIN YpoO-
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BeHb. Ocob0e MecTo B JleKIMy bpiokeHeHa 3aHMMaeT BOIIPOC
0 mpo6JieMe COOTHOUIEHNUA SKOHOMIYECKNX BO3MOXKHOCTeN
UYIIVX JPYT 32 APYTOM IIOKOJIEHNIT, KOTOPbIE, asKe eCTIY OHM
JKMBYT OTHOBPEMEHHO, BCEI7a HAXOAATCA B HEPABHbBIX IO3M-
LUAX C TOYKM 3PEHMA JOCTYIA K BIACTU U IIPOLIECCY NPUHA-
TVS1 PMHAHCOBBIX PeIleHMNI, BANAOIIX HEIIOCPEACTBEHHO I
B IIepCIeKTMBE Ha Jipyrue nokonenus. Iloaromy BaxkHa cre-
Ayollasg MbICIb DbblokeHeHa: KOHCTUTYLMSA, pacCYMTaHHasA
Ha IIPMMEHEHME B TeYeHMe HECKOIbKMX IIOKONIEHMIA, JO/DKHA
KOPPEKTUPOBaTb KOHDBIOHKTYPHbIE 3KOHOMMUYECKME pelle-
HISA, @ TakoKe OaTaHCHPOBATh MHTEPECHl TOCYAapCcTBa U 00-
I1ECTBA B 1€JIOM C MHTEepeCcaMy OTHENbHOIO MHAVBILA U €TI0
KOHCTUTYL[MIOHHBIM IIPaBOM Ha MHAMBUAYATbHYIO CBOOOLY 1
«IIpaBOM Ha MHVBUJYa/IbHOE CYacTbe». B 3aKmoyenue cBo-
eit Hobenesckoit nexuyn >kerimc bolokeneH cpaBHmn Kayra
Buxkcenna ¢ ymereHapHbIM KOHCTUTYLVIOHHBIM MBICTIUTEIEM
u ogHMM 13 nepspix npesupentos CIIA [>xerimcom Mapn-
coHoM. «O6a oTBepran M0y OpraHNYeCcKy0 KOHIIEMINIO
VIHTEJIZIEKTYa/IbHOTO IIPEBOCXO/ICTBA TOCyJapCcTBa HaJ CBO-
uMy rpaxjgaHamMn. O6a IBITaINCh UCIONb30BaTh BCE BO3-
MO>XHbI€ METOJbl HAYYHOI'O aHa/IM3a [/l OTBETA Ha BEYHBIN
BOIIPOC OOIIECTBEHHOTO YCTPOJCTBA: KaK MbI MOXKEM XKUTb
BMeCTe B MIUpe, O7IaroIonydni ¥ TApMOHUMY, COXPaHASI B TO
»Ke BpeMs HalllM IIpaBa ¥ CBOOOAY B Ka4eCTBe CAMOCTOSATE/Ib-
HBIX INYHOCTE}, KOTOpble MOTYT U HO/DKHBI CO3/laBaTh c00-
CTBEHHBIE IIEHHOCTN ?» JTO, IO CYTU, U ABJIAETCA NPEIMETOM
KOHCTUTYLIMOHHOJM 5KOHOMMKM, TaK KaK COOTHOIIEHME IIpaB
JIMYHOCTY U TOCYAAPCTBA — OCHOBHOM BOIIPOC [JEMOKpaTUN
B LI€/IOM M KOHCTUTYIIMOHHOIO IIpaBa B yacTHOCTU. KoHcTH-
TYMIOHHasl 3KOHOMMKA YBA3BIBAET €r0 C MaTepyuarabHbIMU
YCIOBUAMM JKU3HM, T€EM CaMbIM CYLI€CTBEHHO IOIONHAA U
pasBMBasA TPaSULIVIOHHDIV KOHCTUTYIIVIOHHBIN aHA/INS3.
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KOHCTUTYIOMOHHAA 9KOHOMHNKA
KAK MOCT MEK1Y BEPXOBEHCTBOM
ITPABA 1 IIPABOBBIM I'OCYIJAPCTBOM

Ba’kHOIT cocTaBHOIT YacThi0 OKTpuHBI [IpaBoBOroO ro-
CYyHapCTBa fABJIAETCS KOHCTUTYLMOHHAs 9KOHOMMKA. Bonpo-
Cbl MPVMMEHEHVSI KOHCTUTYI[MOHHON SKOHOMMKJ He MOTYT
OBITb OCO3HAHBI CO BCEil IIOMHOTON, eC/i He OYAyT YYTEeHBI
0COOEHHOCTY KOHKPETHOT'O 3Tala MCTOPUIECKOTO Ipoliecca
Yl BpeMeHM, KOT7Ia TaKyie BOIIPOCHI TOCTAaB/IEHbI ™.

KoHCTUTYLIMOHHAs 9KOHOMMKA OTpaXkaeT BCEBO3pa-
cTarolllee IIOHMMAaHIe, YTO pellleHye PoO/IeM roCyAapCTBeH-
HOTO PEryIMpOBaHMsI SKOHOMUKM HY)XHO HaXORUTb MCXOJs
He TOJIbKO 13 9KOHOMUYECKOII 1[eJIecO00pasHOCT, HO M U3
peannit KOHCTUTYIIMOHHO CTPYKTYpsI rocygapcra®. ITos-
TOMY KOHCTUTYLMOHHAsI 9KOHOMMKA TPA/IUIIVIOHHO XapaKTe-
pU3yeTCs Kak HayqHOe HaIlpaB/IeHle, M3yJatollee IPUHIVIIbI
ONTMMA/IBHOTO COYETAaHNA 9KOHOMIYECKOII 1[e7Ieco00pasHo-
CTU C JOCTUTHYTHIM YPOBHEM KOHCTUTYIIMIOHHOTO Pa3BUTS,
OTPaXEHHBIM B HOPMaX KOHCTMTYLMOHHOTO IIpaBa, pernia-
MEHTUPYIOLINX 9KOHOMIYECKYIO U MOTMUTUYECKYIO [iesITe/b-
HOCTb B rocyzapcTae™.

KoHCTUTYIIOHHAsT 9KOHOMMKA IIpeCTaB/isgeT co0oit
MeXXOTpacjIeBble 3HAaHVS O TOM, B KaKOJ Mepe KOHCTUTYIU-

* May B.A. KOHCTUTYLIMOHHAsA S5KOHOMUKA 1 UCTOpuA // 3aKOHOfA-
TeJIbCTBO U 9KOHOMMKa. 2003. Ne 12. C. 21-22.

» bapenbotim I1.[]., Kymagun O.E. Craryc llenTpanbHoro 6aHka
KaK OCHOBHOJ BOIPOC KOHCTUTYLMOHHOJ SKOHOMMKN // bBaHk
Poccun B XXI Beke / Ilog pep. I1.J1. bapen6oiima, B.JV. Jlagurckoro.
M.: IOctunuudopm, 2003. C. 13.

% Bapeno6oiim I1.11., Taoxues I'A., Jlaggpumckuti B.J. Koncturynm-
OHHasl 95KOHOMMKa: Ipo6OmeMbl Teopuy u npaxtuku // XKypHan 3a-
pPyOeXHOro 3aKOHOJATENbCTBA U CPABHUTEIBHOTO IPaBOBEICHIA.
2005. Ne 2. C. 3.



91

OHHble HOPMbI ¥ IIPMHLIMIIBI BIUAIOT HA NPUHATHAE TTOIUTH-
YeCKMMM OpraHaMM TOCYHApCTBA BAXKHEMIINX SKOHOMMUYe-
CKMX pelleHNl1, 00/ieKkaeMbIX B pOpMY HOPMAaTUBHBIX aKTOB.
[IpuMepoM TaKMX pelleHNI MOTYT CITy>KUTb 3aKOHBI O 0107 -
KeTe, 0 HajIorax u c6opax, o croco6ax IpeofoeHNs SKOHO-
MU4ecKoro Kpusuca u T.. KOHCTUTYIMOHHAs 5KOHOMUKA
XapaKTepu3yeTcs U KaK MeXAUCIUIUIMHAPHOE HallpaB/IeHNe
PAacKpBITUSA PeTYIATUBHOTO IIOTeHLMana Hambormee 06006-
IIEHHBIX ¥ COLMAIbHO 3HAYMMbIX KOHCTUTYLVOHHBIX IIO/IO-
YKEHU B cepe SKOHOMUKI® .

IlepBoHa4yaIbHO MPE/I0KEHHDI 9KOHOMICTAMM KOH-
CTUTYIVOHHO-9KOHOMIYECKUII aHamM3 ObII TOfiepXKaH Te-
OpeTMKaMM U NpaKTUKaMu B cdepe opucnpypeHnum. Ilpo-
deccop VMenbckoro ynusepcutera Bproc AkepmaH HasbiBaeT
TI0SIBJIEHIIE€ HAYYHOTO 11 y4eOHOTO HaIlpaB/IeHNsI O COOTHOLIe-
HIY Y B3aMIMOCBA3Y IIpaBa ¥ 9KOHOMMKY «CaMbIM 3HAUUTe/Ib-
HBIM JIOCTIVKEHVEM B 00/IACTY I0OPUANYIECKOTO 00pa30BaHMs
3a [OC/IeJHIIE CTONIETSI» S,

B 1980-€e roppl mpo1oro cToneTusa HapA#y € WUpPO-
KUM pasBUTHEM aKafeMudyeckux ncciaeposanmii B CIHA n
Anrmun B VIHOUM BO3HUKIIO OBVYKEHME IO NMPAKTUYECKOMY
IIPETBOPEHNIO /el KOHCTUTYLMIOHHOI 3KOHOMUKM B )KU3Hb.
OnHo 6bU10 MTHNIIMMPOBAHO BepXOBHBIM CYIOM 9TOII CTPAHBI
B BIJie TIOOLIPEeHMs TpaKAaH K Iojade 3asBJICHUIT U CYHOB
K NPUHATUIO K PAaCCMOTPEHMUIO Jiell B MOPSAAKE CY[JOINpON3-
BOJICTBA B OOIIIeCTBEHHBIX MHTepecax. PacIIMpeHHO TPaKTyA
HekoTopble cTatby Koncturyunn ViHpnm, cyneb6Hasa BIacTb
B TeYeHNe JecsATKa C IMIIHNM JIeT Bema 60pboy 3a obecrede-

7 Ma3saes B.J]. MeTop, KOHCTUTYIIMIOHHOTO IIpaBa ¥ KOHCTUTYLIMOH-
Has sKoHoMMKa // Punocodus npasa B Havane XXI cronmerus ye-
pe3 Mpy3My KOHCTUTYLMOHA/IN3MA I KOHCTUTYLIMIOHHOV SKOHOMM-
ku / Cocr. I1.]]. Bapen6orim, A.B. 3axapos. M.: Jlernwuit cap, 2010.
C. 194.

¥ bemenn T. CobcTBeHHOCTD U ponsetanue. M.: IPVIC9H, 2008.
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HYle 9KOHOMMYECKMX U COIMA/IIbHBIX IpaB OefHeNIINX C/Io-
eB HaceneHVA’. B HacrosIlee BpeMs akTyajbHbIe BOIIPOCHI
KOHCTUTYIIIOHHOJ SKOHOMUKMJ IIOCTOSHHO OOCY>XJaroTCA
Ha 3amajie B L[e/IOM psfie NepUOANYeCKUX U3LaHNI, IePBbIM
M3 KOTOPBIX CTaj akajemmdeckuyl >xypHan Constitutional
Political Economy («KoHcTuTyLMOHHAA NOMNTHYECKAs 9KO-
HOMMSI» ), u3garommmiicsa ¢ 1990 ropa.

Ocob60e 3HaYeHME KOHCTUTYLVOHHO-9KOHOMIYECKII
aHa/u3 MMeEET I Pa3sBUBAIOIINXCA CTPAH UM CTPaH C Iepe-
XOJJHOJ IOMUTUYECKON ¥ 9KOHOMMYEeCKoi cuctemoit. Crpa-
BEI/IMBOE pacIIpefie/ieHNe Hal[MIOHAIbHBIX PeCyPCOB ABIIAET-
cs1 Mpo6IeMOT 71 CTPaH 9TOY KaTeTOPUM, Ifje KOHCTUT YL
3a4aCTyI0 pacCMaTpMBAIOTCA KaK aOCTpaKTHbIe IIPaBOBbIE
NOKYMEHTBI, He BAUAIOIINE Ha PeajbHYI 3KOHOMUYECKYIO
nomnTuky. IlpumepHo B 75% He3aBUCHMBIX CTPaH MUpPaA TO-
CYHApCTBO OCYILECTB/ISAET MOIHbI KOHTPO/Ib HaJl 9KOHOMMU-
KOI ¥ (prHAHCaMy, IIO9TOMY y4acTye o0lIecTBa 1 IpaXkK/iaH B
IpoIiecce OIpesie/ieH sl 9KOHOMMYECKNX U OI0I>KeTHBIX IPU-
OpPUTETOB CTPaHbI ABNAECTCA MUHMMAIbHBIM UV HY/IeBBIM™.
KoHcTuTy1MoHHas 5KOHOMMKA BOCTpeOoBaHa B IIEPBYIO OYe-
penb B TOCYZAapCTBaX, I7ie BIACTh He 3a00TUTCA O coOrmofe-
HIM 9KOHOMIYECKNX IIPaB TPaXKJaH.

CrregyeT OTMETWTD: XOf M30MpaTeTbHBIX KaMITaHUI
2008 un 2012 romos B CIIA npouren BO MHOTOM HOJ, STUJOM
KOHCTUTYLVOHHOV 5KOHOMMKM, KOT/]a MAPTUM U KaHIVATbL
B IIPE3NJIEHTHI CO CChIJIKOV Ha OJJHU Te )K€ KOHCTUTYLIVIOHHbIE
HOPMBI ¥ IIPUHIUIBI BBIBUTATIN ¥ 0OOCHOBBIBAIN IPOTU-
BOIIOJIOXKHBIE CTpaTerm4yeckue 3SKOHOMUYECKUE pelIeHMA.

* Cooper ]. Poverty and Constitutional Justice // Philosophy of Law:
Classic and Contemporary Readings / Ed. by L. May and J. Brown.
Wiley-Blackwell, UK, 2010.

% Scully Gerald W. Constitutional Economics: The Framework for
Economic Growth and Social Progress // www.policyarchive.org/
handle/10207/bitstreams/13285.pdf.
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ITo cyTH, 5KOHOMMKA CTaTa JOMUHMPYIOIUM GaKTOPOM M3-
oupatenpubix Kamnanuit B CIIA 2008 n 2012 ropos. daxke
BOJIHA ¥ MMP PacCMaTpUBAINCh B IIEPBYIO O4epelb C MO3MU-
IUU 1[e/1eCO0OPasHOCTY PACXOJJOBAHMS COOTBETCTBYIOIUX
CPeACTB Ha Be[leHNe BOJH U 3aKYIIKM BOOPY>XeHUII IO CpaB-
HeHUI0 ¢ GMHAHCUPOBaHMEM OOpa3OBaHUsA, 3[[paBOOXpaHe-
HIISI, COIMAIBHOTO ObecIiedeHys U T.J. bonblyo ocTpoTy B
MPeNBBIOOPHON MOIEMUKe TPUOOpeT BOIPOCHI HavYasa Jo0-
ObIuM COOCTBEHHBIX 3amacoB HeTU U rasa, KOTOPble paHee
MIOYTHM €VHOAYIIHO PacCMAaTPUBAINUCh KAaK CTpaTerm4ecKuii
9HepreTMYEeCKMil pecypc A 6yaymux mokonenuit. Vso6upa-
Te/IbHAsA KaMITaHUs OKa3ajaach MECTOM CTO/NKHOBEHMS SJIUT
VI PasIMYHBIX KOHCTUTYIVIOHHO-3KOHOMMYECKUX ITOAXOMOB
K MpobieMaM CTPaTETMYecKOro PasBUTHS, M ITO MPUBETO
K K/IacCMYECKOMY C TOYKM 3PEHMS Ipe[CTaBUTENbHON [e-
MOKpaTUM TO/IOCOBAaHMUIO IO yKa3aHHBIM BOIIPOCAM BCEMMU
rpaXkflaHaMM CTpaHbl. Takoe B UCTOpUM CIydaeTcs He 4acTo,
IIOCKO/IBKY OOBIYHO CTpaTernyecKyie SKOHOMIYECKIe pelle-
HUS IPUHUMAIOTCA B 0OOjiee MM MeHee 3aKPbITOM PeXMMe
B HeIpax VCIIONHUTETbHO BIACTU C MOCIEAYIOUIUM, YacTo
OTpaHMYEHHBIM OOCYXX/IeHVEM B PaMKax IPOLefyp 3aKOHO-
IaTe/TbHON BJIACTU U C OTHOCUTENIBHO PenKUM (MMEHHO IS
CTpaTerMyecKux perieHnit) KOHCTUTYIMOHHBIM HaJ30pOM
CO CTOpPOHBI cymebHOoI Bnactu. [ToaTromy Hammyme KOHCTH-
TYLMIOHHO-9KOHOMIYECKOTO 9KCIIEPTHOTO aHa/I3a Hanboree
OCTPBIX MOMUTUYECKUX Y SKOHOMUYECKNX MPOOIeM — BaXK-
HOe YC/IOBME MX KBaTMQUIVMPOBAHHOTO OOCYXAEHWS IpU
MIpefICTaBIeHNY, HAIPUMeEDP, aHTUKPU3VICHBIX Mep.
Oco6eHHO KOHCTUTYIMOHHAs 9KOHOMMKA BaXKHa JiIs
IOPMCTOB-KOHCTUTYIIMOHAIUCTOB, KOTOpbIe IePBLIMU JOTDK-
HBbI OTBETUTb Ha BbI30BBI HOBOTO BpeMeHU. Ec/u 1opucTol He
CHleNIaloT LIaT HaBCTpPedy KOHCTUTYI[MOHHO 9KOHOMIKeE, OHa
IPOCTO TPOIJIET MUMO HUX, IPEJOCTABUB 3KOHOMUCTAM,
dunocodam, conyonoram U MOMUTONIOTAM CAMOCTOSTETHHO
METOJ0/IOTMEel CBOMX HAayK OIIPefeATb COiep>KaHye TeX KOH-
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CTUTYLIMIOHHBIX IJ€HHOCTEN, KOTOpbIe HAIIPAMYIO CBA3aHBI C
KOHCTUTYIL[MIOHHBIMI TIOHATUAMU O71arOCOCTOSHMSA Hapofa
U MaTepyajbHbIMM FAPAHTUAMMA 3AIUNUThI, JOCTVKEHUA U CO-
XpaHEHU ITUX LEHHOCTEI.

Ecnu rak mponsosizieT, Torga KOHCTUTYLMOHHOMY IIpa-
BY OCTAHETCS TONbKO (pOpMaTbHAA CUCTEMATN3AL KOHCTH-
TYLIVIOHHBIX TEKCTOB U IIPEINOo/iaBaTe/lbCKas IeATebHOCTD 110
BOIIPOCaM CTPYKTYPbI ¥ UICTOPUM CO3/IaHNA TEKCTOB KOHCTU -
Tyuuit. bes sHaHMA U TOHMMaHMA KOHCTUTYLIVIOHHOM 9KOHO-
MUKV COBPEMEHHBII I0PUCT-KOHCTUTYIVOHAINCT OyZIeT He B
COCTOSIHMM JJaTh COZIeP>KaTe/IbHbII aHA/IM3 He MEHee YeM I10-
JIOBMHBI TEKCTAa OCHOBHOI'O 3aKOHA 1 HaXO[AUTb IIpaBUIbHbIE
KpPUTepUN IIPY OLIEHKe U pelleHNN CyHeOHBbIX Hesl, TaK VJIN
MHaJe CBA3AHHBIX ¢ 67Iar0COCTOSHIEM HApPOJA U MaTepuab-
HBIMIJ TapaHTVMAMM KOHCTUTYI[MOHHBIX IIPaB U CBOOOI.

Torga oTcyTCTBME CHEaZbHOTO 3HAHMA BOIIPOCOB
B3aJIMO3aBUCUMOCTI TPUHIUIIOB ¥ HOPM KOHCTUTYLUU U
TOCY[JapPCTBEHHDBIX PELIEHNII, HEIIOCPENCTBEHHO 3aTparuBa-
IOIIVX BOIIPOCHI 67TaTOCOCTOSHMA HApOZia ¥ BCeX OTMEIbHBIX
TPaXJaH, MOXeT OBbITb «BOCIIONHEHO» CYODbeKTUBU3MOM,
CJIy4allHOV KOHBIOHKTYPOI, YCTYIIKON IaBIEHUIO JPYTUX OP-
TaHOB TOCY[JapCTBEHHON BIacTU. VIMeHHO mocmegHee OyzeT
IO CYIIECTBY JIMIIATH CyJ, BO3MOXXHOCTM COCTaBJIATbh CaMoO-
CTOATE/IbHOE MHEHME I10 BOIIPOCAM, CBA3aHHBIM C 3KOHOMMU-
KOJf, a 3HAYNT, Jie-(paKTO OIpaHNUNMBATD €T0 CAMOCTOATE/Nb-
HOCTb U HE3aBUCUMOCTD. B pesynbrate, pasjenenne Bracrei
IO CyIIecTBY OyZieT CBeleHO Ha HeT HeCIIOCOOHOCTBIO Cyfieh-
HOJ1 BJIACTU IMETH CAMOCTOATEIbHOE CY K €HME IT0 SKOHOMM -
YEeCKMM BOIIPOCaM.

B KOHCTUTYLIMOHHOJ S5KOHOMMKE pedb U/IET O HOBOM
YPOBHE OTHOLIEHUN IOPUANYECKOTO ¥ SKOHOMUYECKOTO aHa-
nm3a. BeposTHo, dpunocodus mpaBa MOXeT CIIOCOOCTBOBATD
5TUM IIPOLIECCAM.
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ITPABOBOETOCYIOAPCTBO B POCCUN
N KOHCTUTYHUNMOHHAA
9KOHOMMIKA

Ha 3amayie KOHCTUTYLIMOHHAA 5KOHOMMKA PacCMaTPH-
BAeTCs IPEVMYIIeCTBEHHO KaK CYOOVICIMIUIMHA B paMKax
3KOHOMMYECKOM HayKy, a B Poccum ¢ 2000 roma oHa cpasy
CTajla pa3BMBATbCA B PaMKaX KOMIUIEKCHBIX MCCIIEJOBAHMIA
5KOHOMMCTOB U IOPUCTOB C IPUMEHEHNEM IIO/TyY€HHBIX pe-
3y/IbTaTOB B y4eOHOM IpoIiecce B IOPUANYECKUX Y SKOHOMM-
YeCKIX By3ax.

[TocTrossHHble pyOpuKM «KOHCTUTYLMOHHAs 3KOHO-
MMKa» MMEIOTCA B TAKMX JKYPHa/aX, KaK «3aKOHOLATENbCTBO
1 9KOHOMMKa» U «’KypHan 3apy0e>XHOTo 3aKOHOMATe/TbCTBA
VI CPAaBHUTE/IBHOTO NIPABOBENECHA».

Poccmiickaa mkoma KOHCTUTYLMOHHONM 3KOHOMMKI,
HavaBIasi cBoe dopmupoBaHue B 1999-2000 romax, ucxo-
T u3 6oree y3Koro, 4eM y bblokeHeHa, TOHMMaHMA «KOH-
CTUTYLMOHA/IM3Ma», pacCMaTpuBas 3TO IOHATHE JINUIIb KaK
«IIpMMeHeHMe KOHCTUTYUUN» — OelICTBYIOLET0 OCHOBHOTO
3aKOHa rocygapcTta. B Poccun 3a mociefHue necAtb et 1o-
SIBWIOCh MHOXXECTBO ITyO/NMKAIuii, IOCBSAIEHHBIX KOHCTH-
TYLMOHHOJ 3KOHOMMKE, B TOM 4YJCJIe HECKOJIbKO Y4eOHBIX
oCOOMIT ¥ Y4eOHUK IJIA CTY[IeHTOB I0PUANIECKUX M 9KOHO-
MMYECKNUX crenyanbHocTein. B 2006 roqy KOHCTUTYLIMOHHAA
9KOHOMIKa ObIyla BHeceHa Poccuiickoll akajemueil HayK B
IIepeYeHb CIelNaTbHOCTEN, HOMVHMPYEMBIX 1A M30paHV
4yj1eHOB-KoppecnioHaeHToB PAH. KoHcTuTynmonnasa skoHo-
MIKa MMeeT 3Ha4YeHMe KaK KpUTepUIl SKOHOMIYECKOI IO/ -
TUKJ TOCYAAPCTBA U, YTO €llle Ba)KHee, — MHCTPYMEHT y4Ya-
CTUSA TPKJAHCKOTO 00I[eCTBa B OIpefie/IeHNI IIPUOPUTETOB
3TOJ 9KOHOMMYECKON IOTUTUKI.

KoHcTuTyn[MOHHasA 3KOHOMMKA INpPENbABAET OIIpe-
ileleHHble TpeOOoBaHUA K OI0[KETY U OIO>KeTHOI ITOTNTUKE
rocygapcrBa. CopmynupoBaHHbII bblokeHeHOM 6a30BbIi
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Te3IC KOHCTUTYIVIOHHOJM 3KOHOMMKYM 00 OTCYTCTBUM WH-
TeJUIEKTYa/IbHOTO NPEBOCXO/ICTBA TOCYAAPCTBA HaJl CBOMMMU
rpaKJaHaMy B BOIPOCaX SKOHOMUYECKON >XM3HU CTPaHBbI
NIO/DKEH 3ayHTePeCcoBaTh MHCTUTYTHI TPaXKHAAHCKOro oble-
CTBa B OTHOLIEHUM MCIONb30BaHuA KoHcTuTynum npu 3a-
I[YITe 9KOHOMMYECKIX Y COLMATBbHBIX IIPAB IPaKaH, a TAkoKe
aKTVBYU3MPOBATh IPAXKAAHCKYIO IIO3UIIMI0 CAMOTO HaCeTIeHN .

IIpenceparens Koucturyumonnoro Cypga Poccun
B. JI. 30pbKUH Tak IIOCTaBW/I BOIPOC O KOHCTUTYIVMOHHBIX
OTPaHMYUTE/ISAIX CBOOOABI YCMOTPEHVS M KOMIIETEHIINM 3a-
KOHOJaTe/IbHOV BJIACTH IIPY pelIeHNM BOIPOCOB (PUHAHCU-
poBaHus: «Ecu opraHsl, IpefcTaBisole KaKyo-1160 13
BeTBe FOCYyAapCTBEHHOII BJIACT, OIYCKAIOT OTKIOHEHNE OT
CBOEro 00s3aTeNIbCTBa M0 06eCHeYeHN0 KOHCTUTYIVOHHBIX
rapaHTUIl 9KOHOMIYECKNX U COLMAIbHBIX M IIPaB TPaK[aH,
— TO ero cobOoieHNe MOXKeT ObITh obecriedeHo KoHCTUTY-
myoHHbIM Cyznom PO, vicxops 13 mpyHLIMIIA pasfie/ieHNs Bia-
CTell M NPVHLMIIA COIIACOBAHHOTO (PYHKIVOHMPOBAHUA U
B3aJIMOJIEVICTBIS OPTaHOB TOCYAaPCTBEHHOIT BIacTy»*!.

ITpumeyaTenbHbI c10Ba 30pbKMHA:

«O0Ha u3 enasnvix npobnem cospemenroti Poccuu —
AI6HO HedocmamouHas 3ab6oma 06 yposHe 8vicuiezo 00paso-
BAHUS U pA3BUMUU aKA0eMU4ecKux uccnedosanuti. B nep-
8yt ouepedv smo Kacaemcs npaséa. Cmpana omcmaem om
HACMOAMENbHOIX MPeb0BaAHULI HAUUOHANILHOU IKOHOMUKU,
Hysc0arwelics 6 0ecAMKAX MulCAY NOHUMAOULUX IKOHO-
Muueckue npoobnemMbvl HPUCIOE U He MeHbUeM KOnuvecmee
IKOHOMUCIO8, Pa3OUPAOUUXCA 6 60NPOCAX NPABO6020
obecneueHus.

Pesynvmamom Aensemcs nioxoe Ka4ecmeo IKOHOMU-
4eck020 3aK0H00amenbCcmea, npooemvl 6 Npakmuxe e2o NPu-
MeHeHUS U, 6 KOHEUHOM Uoze, — OMCcmasanue 6 IKOHOMU-

1 3opvkun B.J]. CoBpemeHHbll Mup, npaBo u KoHcTurynms.

M.: Hopma, 2010.
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ueckom pazeumuu. Obpamume eénumanue: Kumaii obowen
noumu 6éce nepeoosvie CMPAaHvL N0 6I0HEHUAM 6 PA3éumue
3Hanuil. [fymaemcs, c amum 6 Hemasou cmeneHu c6:A3aHblL €20
IKOHOMUYUeCKUE YCnexu.

bykeanvrno 6ce cmpemumenvro pazsusaroujuecs cmpa-
Hot — Kumaii, nous, IOxnas Kopes, uoywue no namam
3a CIIIA, — cmaHo8AMmMCs 04eHb KOHKYPEHMOCnOCOOHbIMU. .
Onu uneecmupytom e 06pasosaxue u npogpeccuoHanvHoe ma-
crepcmeon, 00y4as cé0ux 2panico0aH «A3viKam» CO8PeMeHHOL
IKOHOMUKU (AHZULICKOMY, NPOZPAMMUPOBAHUID U (PUHAH-
cam). [laxce esponetickue uHéecmuyuy 6 Hayky u oopasosa-
Hue 0aneKo omcmarm om Mux Crmpa.

Ecnu 8 Poccuu cetiuac Hem Oerez HA UHHOBAUUL 8 00-
YueHUU npasy u IKOHOMUKe, Criedyern 6peMeHHO peuiams Smu
80MpOCHL pecmpyKkmypusayueii yue6Hozo npoyecca.

Mou1 He moxcem sdamp, noka noopacmem nepeoe noKo-
7ieHue, 8 KOmopom cmyOeHmul-10pucmovL 6y0ym umemp xoms
6v1 ObIMOB0IU 3aNAc IKOHOMUUECKUX 3HAHULL, A CMYOeHmbi-
IKOHOMUCDBL 6YOYM CO UWKOIbL 3HAKOMDBL C OCHOBHBIMU NPABO-
evimu (0C00EHHO KOHCMUMYUUOHHBIMU) UEHHOCHAMU.

IIpeodonemv paspovié cetinac MOMHO MONLKO UHIMEH-
CUBHBIMU YCUNIUAMU NO BHEOPEHUI0 IKOHOMUHECKUX U KOH-
CIMUMYyUUOHHbIX 3HaHuii 6 8y3ax. Iloamomy ons Poccuu é6e-
OeHue 6 WPUOUUECKUX U IKOHOMUHECKUX BY3AX MAKO20 HOB020
yueb6HO020 Kypca, KaKk KOHCMUMYYUOHHAS IKOHOMUKA, CTAHO-
BUMCA KPUMUHECKU B8ANCHBIM.

Bengymmin poccuitckuili KOHCTUTYLUVOHAIUCT YIOBUII
BOXHYI0 OCOOEHHOCTb COBPEMEHHOTO KOHCTUTYIIVIOHHOTO
PasBUTNA, CBA3AHHOIO C MeAMM IIPaBOBOTO IOCY[JAapCTBa.
ITpaBOoBOE TOCY#apCTBO B CTpaHax IEPEXOJHOIO K JIeMO-
KpaTuy U IPaXJaHCKOMY OOIIeCTBY Iepyoja JO/DKHO pas-
BIUBAaTbCA Ha 0ase ydeTa SKOHOMMYECKOTO OJIaTOIIOTYdy
TPOXJAH U B YCIOBUAX HENPEPBIBHON, pacCYMTAHHOM Ha
[eCATUIETNS TIPAaBOBOI peOPMBI, Pe3yIbTaThl KOTOPOII, B
KOHEYHOM CYeTe, U ABJIATCA IPU3HAKOM PeaJbHOCTU Bep-
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XOBEHCTBA IIpaBa B KX 0N IIEPEXONHON CTPaHe, B TOM 4MC-
ne n B Poccun. HexkoTopble aBTOpPBI CIIpaBeNINBO YKa3bIBa-
I0T Ha HeoOXOIVIMOCTD VICIIO/Ib30BAaHMS METOIOB CMEXHBIX
HayK IpY IPUMEHEHUM KOHCTUTYLIMOHHOTIO IIpaBa ! B CBA3U
C 9TUM IPUBOZIAT MHTEpPeCHble HAONMIONeHMs IpobmeM MH-
CTUTYLIMIOHA/IBHOV MHEPLNY, VICC/IEAOBaHHbIE B PaMKax Ha-
Y4HOTO HAIIPABJICHUA «VMHCTUTYLMOHAIbHASA 3KOHOMMKA».
Y Hac HeCKONbKO CMeIlanuch MOHATUA «MHCTUTYLMOHA/Ib-
Has 9KOHOMMKa» U «KOHCTUTYIMOHHAsA 9KOHOMMKa». Tem He
MeHee, OHM pasnuyaroTca. [lepBoe HampasiieHue uccnegyer
VIHCTUTYTBI U X IIOBEJIEHNE B PaMKaX Y/ICTO 9KOHOMUYECKNX
Y IOTMYECKUX KaTerOpuil, TOrfla Kak KOHCTUTYLMIOHHasA 9KO-
HOMMKa M3y4aeT SKOHOMMYECKYIO [I€ATEIbHOCTb TOCyAap-
CTBEHHBIX ¥ MHBIX MHCTUTYTOB, UCIIONAb3Ys IIPABOBYIO METO-
IOJIOTMIO ¥ pacCMaTpMBasA UX IO YIIOM KOHCTUTYLVOHHbBIX
LIEHHOCTEN U IOHATUI KOHCTUTYLMOHHOrO mpaBa. IIpoie
roBOps, MHCTUTYIMOHAa/IbHAasA SKOHOMMKA — HallpaBJIeHueE B
paMKax 3KOHOMMYECKOM HayKM, a KOHCTUTYI[MIOHHasA 9KOHO-
MJKa — KOMIIZIEKCHOE HallpaBJIeHNe, COBMeNIAolee METObI
SKOHOMIYECKON HAayKM M KOHCTUTYLMOHHOrO mnpasa. Ilpm
3TOM 06a BBIIM 13 Pa3pabOTOK aMepUKAHCKUX SKOHOMMU-
CTOB BTOPOIJI IT0JI0BMHBI XX B€Ka, B CBA3M C Y€M YMECTHO CO-
BEPIINTb KPATKUI 3KCKYPC B MCTOPUIO.

Yxe B 80-e rogpl XX BeKa aMepMKaHCKNE S5KOHOMMU-
CTBl CTaJy JCIO/NIb30BaThb TEPMUH «MHCTUTYLUVMOHA/IbHAA
9KOHOMMKa» ¥ PasBWINM COOTBETCTBYIOIIMIT Y4eOHBIN KypcC
11 9KOHOMUYECKMX BYy30B. OTHAKO HeOOL|€HKAa KOHCTUTY-
IIVIOHHOTO aHaJM3a 9KOHOMIYECKNX IPpoOIIeM, IO CyIIeCTBY,
He Jlajla 5TOMY HAIIpABJIEHNIO Pa3BUTbCA B METOMOIOT VIO JI/I
NPAaKTUYECKUX JEVICTBUI II0 IPOBEPKE 3aKOHHOCTU 3KOHO-
MUYECKUX PEeUIeHNI TOCYAApPCTBEHHBIX OpraHoB. [losTomy B
Mupe 1 B Poccun MHCTUTYIIMOHAIbHAA 9KOHOMMKA OCTAETCsA
B IIEPBYI0 OYePeNb BaXKHOM yqe6H0171 OVICIUIUIMHOM B paMKax
IIPOrpaMMBbl 9KOHOMIYECKUX BY30B. KOHCTUTYLIMOHHASA 9KO-
HOMMKa B Poccum otomnma oT TpaguLiiOHHOM 4MCTO 9KOHO-
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MMYECKOV PUTOPUKM aMEPUKAHCKUX «OCHOBATeNeN» U pas-
BUBAETCA KaK KOMIUIEKCHOE HaIlpaB/IeHMe 110 VICC/IENOBAHNIO
CTpATETNYEeCKNX pELIeHI] I KOHKPETHBIX [IeVICTBUI TOCyAap-
CTBEHHBIX OPTaHOB B Cepe SKOHOMMKI C TTO3ULUIL VX COOT-
BETCTBYUA NPUHIVIIAM, HOPMaM 1 LeHHOCTAM KoHcTuTynum
Poccun (KOHEYHO, € y4eTOM CYILIeCTBYIOLINX PeanbHbIX 9KO-
HOMIYECKNX BO3MOXKHOCTel). [loaToMy poccuiickas Imkona
KOHCTUTYL[MIOHHOV S5KOHOMUKI OPUEHTUPYETCH Ha pa3sBUTIE
Uiel KOMIUIEKCHO IIPaBoOBO¥ pepOopMBl 1 CO3TaHMS B XOfie
Takoi peopMbl (B paMKax HOBOJ IIPaBOBOI CUCTEMBI) YeT-
KOV ¥l HEIIPOTUBOPEYMBOM IOACUCTEMbI 9KOHOMIYECKOTO 3a-
KOHOJaTe/IbCTBA, COOTBETCTBYIOIIEN UAesAM U TpeOOBaHMAM
OcnoBHoro 3akoHa. IToka sTa cTparernyeckas 3ajjadya TOJIbKO
00CyX/laeTcs, KOHCTUTYIMOHHAsA 3KOHOMMKA KOHIIEHTPU-
pyetcs Ha npobnemax npsmoro geiicteus Koncruryuum PO
Yepes ee IIpPUMeHEeHEe B CY/IeOHBIX pelIeHNAX, B IIEPBYIO Ode-
penb B pabore Korcturynnonnoro Cyna PO.

O6beguHeHNe YCUNIT KOHCTUT YIIIOHHON 9KOHOMMUKMU
VI MHCTUTYLMOHAIbHOV 9KOHOMMKY B I3Y4€HUN B3aNIMOCBS-
31 9KOHOMMYECKMX ¥ KOHCTUTYIIMOHHBIX BOIIPOCOB B YCIIO-
BUAX TEKYILETO0 S9KOHOMMYECKOTO KpU3Mca MOIIO ObI CTaTh
Ka4yeCTBEHHBIM 3TAIIOM B Pa3BUTUM KaXK[OTO U3 ITUX Hay4d-
HbIX HampasieHun B Poccun. Hanpumep, npesa «MmHCTUTYLIN-
OHa/IbHBIX JIOBYILIEK» BECbMa MHTEPECHA IPU MUCCIEJOBAHNN
COOTBETCTBMA KOHCTUTYLUMOHHBIM L€/IAM CTPaTerM4eCKNX
IONTOCPOYHBIX Y CPESHECPOYHBIX SKOHOMUYECKUX PEIIeHNI,
IPVHVMMaEeMbIX OpraHaMM FOCyAapCTBEHHON BacTy (Hampu-
Mep, [I/IA OLIEHKM pacIpeielieHus TOCYlapCTBEHHBIX CPEICTB
VI YCUIN B paMKaX SKCIIOPTHO-ChIPbEBOIL, MHIYCTPUATbHOM
¥l 'HHOBAIIMIOHHON MoJerell He abCTPaKTHO aKaJieMITYecKI,
a IPYMEHUTETbHO K KOHKPETHBIM OI0/)KeTHBIM VI MHBIM Pac-
XOOHBIM WINM PETYAUPYIOIIVM 3aKOHAM B 3KOHOMMUYECKOM
cdepe, a TaxKe K 3aKOHOATENbHO 3aKPEIUICHHbIM CpefHe-
CPOYHBIM IIJITaHAM ¥ IIpOrpaMMaM, IOPOXKAAIOIINM PacXoo-
BaHIe CPeCTB B Oynyiem).
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Tecnoe mnepemeTeHne Mexay co60ll 3KOHOMUKU
Y IpaBa Ha KOHCTUTYLMOHHOM ypOBHE OCOOEHHO BVJIHO B
O10/KeTHOII cepe U CTAaBUT KOHKPETHbIE IIPAKTNYECKIEe BO-
npocel. IOpMCThI-KOHCTUTYLMOHAINCTBL ¥ 3KOHOMUYECKME
9KCIEPTHI B OI0[PKETHOII chepe 3a4acTyro UCKpEeHHe He IIOHU-
MaIoT SPYT JPYyTa, XOTsA, KaK IIPaBUJIO, IOPUCTHI IIOYTH BCErfa
II0 YVUCTO IICUMXOJOTMYECKUM INPUYMHAM OTCTYIAIOT Iepef
MaTeMaTN4ecKuMy (popMynaMin 1 HayIHBIM aIlllapaToM KO-
HOMICTOB. YTO, KOHEYHO, He He/aeT SKOHOMUCTOB Oojee
IIpaBBIMI, a OI0/pkeT — 60Jlee TOYHBIM C MO3VIVI KOHCTH-
TYUVOHHBIX IIOTIOKEHMIA. B KOHCTUTYLIMOHHOJ 3KOHOMUKE
peub UeT He IPOCTO O caMo co00ii IMOHATHOM U HeobXo-
[VIMOM B3a¥IMHOM JIOIIO/IHEHVUY IOPUANYECKOIO U S9KOHOMMU-
YeCKOro aHaam3a, a 00 MX YaCTMYHOM CIVISHUM M B3auMO-
IIPOHVKHOBEHNMY, IIPUYeM KaK B TEOPUY, TaK U Ha IIPAKTUKE,
T.e. O CO3JAHMUM MX METONOJIOTMYECKOTO €AVHCTBA B IIENAX
ycTpaHeHMsI uX (aKTHM4ecKoil ImpoTusononoxHocTu. ITpo-
Ie CKa3aTh, KOHCTUTYIMOHHAs 9KOHOMMKA TpebyeT MHOro-
(baKTOPHOI S5KOHOMMYECKON CTPaTeruy BHYTPYU CTPAHBI U 32
ee IpefieflaMy, a He IIPOCTO KOHBIOHKTYPHBIX M YacCTO CIIy-
YalHbIX 3KOHOMUYECKUX PEeLIEeHUM, UCXOALNX TOJIbKO U3
MOHATUA CUIOMMHYTHOW IIOIMTUYECKOM BBITOAbI, KOTOpas
3a4acTyIo He COBIIafiaeT ¢ 6a3VICHBIMY HAIlpaB/ICHUAMY CTpa-
TErMYE€CKOT0 SKOHOMIYECKOTO PasBUTHA CTPAHbI U ITIOCTOAH-
HOTO IIOBBIIIEHMS 6/IaTOCOCTOSTHMSA ee IPaK/JaH.

KoHcTuTynMoOHHas 9KOHOMMKa Kak Hamboree ode-
BUJJHOE IIPUJIOKEHME KOHCTUTYLIMOHHOTO IIpaBa K HYX-
JlaM CETOfHALIHEN SKOHOMMYECKON >XM3HU MOXXET Ha JIaH-
HOM 3Talle cfienath aadA nonynapusanumn Koncruryuumn PO
U PpacIpOCTpaHEHUs KOHCTUTYLMOHA/NIM3Ma IO CO3HAaHUA
Ka)XIOTo IIKO/IbHMKA Oosblie, 4yeM mo0boe apyroe HayqHOE
HaIlpaBJIeHNE.

Kpome Toro, xak mmucan B cBoux «lesmucax o mpaso-
Boll pedopme B Poccum» Banepuit 3oppkun: « Mbl cMOXKeM
IIpeofo/IeTh OTCTaBaHME OT BEAYLIMX CTPaH MMPA TOIbKO
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VICIIO/Ib3YA IIPABO KaK CEpbe3HbIN pecypc passutusa Poccun,
BCTpaMBasCh B OOIIEeMIPOBbIE CTAHIAPTHI IPAaBOBOTO MOBe-
nenus... CrenyeT mpusHatTh, 4To Poccusa mmeer oTcramyro
IIPAaBOBYIO CUCTEMY, ¥ IIPEANPUHATD PEIINTENbHbIE IIATY 110
IIPOBEIEHNIO ITPaBoBOIL pedopMbl». [Tof KaXkIbIM IPVBeEEeH-
HBIM CJIOBOM MOYXHO ITOAIINCATBCA, TeM Ooriee, YTO yIydllle-
HIJle SKOHOMMYECKON >KM3HM I'PakJaH NO/DKHO CTaThb IVIAB-
HeJIIM HallpaB/IeHUeM U 3afiadyeil IIpaBoBON pedOpMBI, s
4ero HeoOXOAVMO aKTMBHO Pa3BUBaThb KOHCTUTYLVIOHHYIO
9KOHOMIIKY.

B curyanum mOCTOSIHHONM Yrpo3bl ITTYOOKOrO 39KO-
HOMMYECKOTO KpM3JMca Y Hac B CTpaHe HeT 9(pPeKTUBHOro
AHTUKPU3VICHOTO MEXaHM3Ma, IIOMOTAlLIero CMATYNUTD BO3-
MOYXHBIE COIIMATbHO-9KOHOMIYeCKye Ipo0IeMBbl, 3aTparusa-
IOLIVIe CaMble HaCyILIHble MaTepyaIbHble HY>K/Ibl HACE/IEHNA U
CITOCOOHBIE CO3/JaTh OIIACHYIO CUTYAIVIO /11 KOHCTUTYIVIOH-
HOT'O CTPOs CTPAHBI.

CnoxuBmasca 3a IOCIENHNME TOAbl 3KCIIOPTHO-CBI-
pbeBas MOJie/Ib POCCUICKOV 3KOHOMMKY He MOAEePKNBAETCA
KaK/MU-TNO0 BCTPOEHHBIMM MHCTUTYIVIOHA/IBHO-HOPMa-
TUBHBIMU aHTUKPU3UCHBIMM MeXaHM3MaMy, HOTPeOHOCTD B
HaJIM4U KOTOPBIX OINpefenAeTCs KOHCTUTYLMOHHOM 3KOHO-
MUKOJI B KauecTBe IepBeiillell KOHCTUTYLMOHHOI 00s13aH-
HOCTU TOCY[apCTBa.

B nepsbie mHu Kpmsuca ocenbro 2008 roga BHOBD I10-
ABWICS, IO MeTKoMY omnpepenenuto B. V. Jlapurckoro, «uep-
HOOBUIbCKNI CUHJPOM», IPOABJIAIIIIICA B HEIIPEOCTaBIIe-
HVV HaCeTIeHNIO KM3HEHHO BaXXHOM /IS Hero MHQOpMaLni,
HEeoOXOVIMOJi, YTOOBI TOATOTOBUTHCS K HACTYMAIOIUM Ts-
KenbIM BpeMeHaM. [IpepocraBieHrne 000CHOBAaHHO, B3Be-
IeHHO MHGOPMaLNy HACeTeHMI0 — ITOKas3aTeb KOHCTU-
TYLVIOHHOTO YBa)X€HUsA TOCYZapCTBAa K CBOMM TpaK/IaHaM,
KOTOpOE PaHO WM ITO3JHO OOEpHEeTCs OTBETHBIM KOHCTU-
TYLVIOHHBIM YBa)KEHMEM TPaXKlaH K CBOEMY TOCYHApPCTBY.
Cpeny 5KOHOMUCTOB celiyaC MOJHO TOBOPUTb O TOM, 4YTO
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anTuKpusucHblii «HoBblil Kypc» ®pankninna Pyssenbra Bo
BpeMeHa Benukoit fenpeccun B CIIA 30-x rofoB mpouioro
BeKa ObUI He HY>KeH U TO/IbKO HPOJIN/I CPOK JIeICTBUS 9KO-
HOMIYECKOT0 Kpu3uca. JTa ToUYKa 3peHnsi HeyOenurenbHa.
He TOJbKO IIOTOMY, YTO BBIBOJbI [E€TAIOTCA 10 IPOIIECTBUN
MHOTUX [eCATUIETNI. be3meATenbHOCTh rocyapcTBa MOr-
7la BBI3BATbh COLIVIAJIBHBIN U MOMUTUYECKUI B3PbIB, PAaBHO-
CUJIbHBIVI TOMY, KOTOPBII B T€ >Ke rofbl B [epManuy npusen
K BiacTy HauuctoB. Ecmyu 6pl PysBenbT He Havan guasnor ¢
AMepUKOI U He IPEeAJIOKII 11e/Iblii KOMIIZIEKC pealbHbIX MU
OTBJIEKAIOIIVX 9KOHOMMYECKNX MEPONPUATUN, AaHTUKPU3NIC-
HBIJl MHCTUTYLMIOHA/IbHO-HOPMATUBHBIN MexanusMm B CIIA
He 6bUT OBl CO3[JaH 1 He CIVIa)KMBaj Obl MHOTVIE KPU3VCHBIE
ABNeHNA B TedeHue noutu 70 nocnenyromux net. Ceityac xe,
10 MHEHMIO OOJIBIIMHCTBA aMEPUKAHCKUX SKCIIEPTOB, 3TOT
MEXaHM3M HYXXJA€TCsA B CEPbe3HOV MOJEPHU3ALIIL.

B Poccum momo6HOrO MexaHm3Ma HUKOTZA He OBLIO,
u 10 net mocne kpusuca 1998 roga okasanuchb B 3TOM CMBICTIE
ynyumeHHbIMI. CBOIO pOJIb ChITPanM M OTCYTCTBME TOCYHap-
CTBEHHOT'O 3aKa3a Ha 3a0/IaTOBPeMEHHYI0 pa3paboTKy aHTH-
KPU3VICHON CTPAaTerny, ¥ HeMMeHMe KOMIIZIEKCHOV KOHCTUTY-
I[IOHHO-3KOHOMMY€ECKO 3KCIePTU3bl. DKOHOMMKA C/IUILIKOM
Ba)KHA, YTOOBI IPEOCTABUTD €€ TONbKO SKOHOMUCTAM, PaB-
HO KaK U IPaBO CIUIIKOM Ba)KHO, YTOOBI MPEIOCTABUTH €TO
TO/NbKO fopuctaM. Ha atoM u 6asmpyercs HeoOXOAUMOCTD
KOMIIZIEKCHOT'O ITOJX0/1a, BOIUIOLEHHOTO B /i€ POCCUIICKON
MOJI€/IN U IIKOJIbI KOHCTUTYIMIOHHOJ 3KOHOMMK.

B Harmieit menaeonorn3upoBaHHO CTpaHe 6a3ucHOe
CTpeMJIEHME JIIOflell K YIYYIIEHUIO WU IOALEP)KAHUIO JI0-
CTOJHBIX MaTepMaIbHBIX YCIOBUII CBOEN XU3HU (0COOEHHO
y MOJIOAeXy) — HOpPMajJbHOE sBJIEHNE, KOTOpOe B OblIble
BpeMeHa OCY>K/JJa/lloch KaK MemaHcTBo. Tonbko Ha 6ase KoH-
crurynyy 1993 ropa monmyumsio opupndeckoe opopmieHne
HOPMaJIbHO€ KOHCTUTYLMOHHOE€ IIPaBO TPaXKAAaH CTPaHbI
TpebOBaTh OT TOCYHApCTBA M KOHCTUTYLUMOHHAs O0Os3aH-
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HOCTb TOCyJapCTBa IPefOCTaBAATh MM IPWINYHBIE YCIIO-
BMA CYIIECTBOBAaHMA U BO3MOXXHOCTU CBO€J TPYOBOV M/IN
IpeNIPUHIMATEIbCKON [IeATETbHOCTRIO IOAIE€P>KUBATDh Ta-
K1e ycrnoBusA. B To >Ke BpeMsA cepbe3HbIN U YBaXKUTEIbHBIN
CO CTOPOHBI TOCY[apCTBa AMAJIOr C HACETIEHUEM O peanuax
U a7bTepHATMBaX 3KOHOMUYECKON >KU3HU ABNAETCA IPUH-
LAIIOM KOHCTUTYLVIOHHOM 9KOHOMMUKM ¥ KOHCTUTYLMIOHHOM
00513aHHOCTBIO TOCy#apcTBa. [109TOMY CerogHs KOHCTUTY-
IVIOHHAs 9KOHOMMKAa — Haubojiee MepCIeKTVBHOE Hallpas-
JIEHVE Pa3BUTNA HAPOJHOIO KOHCTUTYLMOHAIM3Ma.

B Hacrosmee BpeMs y HaceleHNs HeT 0coOOro yaa-
XuTenbHOro orHowmeHnsa K Koncrurynum. OpHako mocra-
HOBKa BOIIPOCOB C NMO3ULMM KOHCTUTYLMIOHHON 3KOHOMMKMA
MOXXET U3MEHUTh cuTyauuroo. Ham Hajgo mepecMarpuBaTh
Hallyl TPagULVOHHbIE MOHATUA U NPUBOAUTb UX JIMHIBU-
CTUYECKM U COfiep>KaTe/IbHO B COOTBETCTBME C MUPOBBIMIL.
MupoBoe IOHATIE «KOHCTUTYLVOHAINCT» HUKOTAA He OBLIO
TaKuM, Kak B Poccum. 910 cosfaeT NOHATUIHBIA PaspbiB
Y TPENATCTBYET IIOTHOMY YCBOEHMIO JOCTVIKEHUI MUPO-
BOJI IIePelOBOV MBIC/IN. Y HAac KOHCTUTYLMOHAIUCT — CIIe-
LMAIUCT IO KOHCTUTYLMOHHOMY IIpaBy. A BO BCEM MUpe
KOHCTUTYLVMOHAIMCTBI — JIIOAY, M3y4alollyie BOIIPOCHI IIPU-
MEeHEHUsT KOHCTUTYLMM B CaMBbIX PasHBIX cdepax >XU3HM,
B TOM 4JIC/Ie B Cpepe IKOHOMMKIL.

HE3ABUCHIMOCTD
IOEHTPAJIbHBIX BAHKOB
M TUIATEKHBIE CICTEMbI

HesaBucumoctp lleHTpanbHOro 6aHka ¢ IO3UIMIA
KOHCTUTYLVOHHOM S5KOHOMMK) — Ba>KHEJIINI 37IEMEHT aH-
TUKPUSNUCHOTO MeXaHMu3Ma. Bo Bropon nmonosuHe XX Beka
Obl1a paspaboTaHa, a B 90-X rofax Imoay4ymia 3akperjeHue
B 3aKOHOJATE€/IbCTBE MHOTUX CTPaH KOHCTUTYLIMOHHAA JOK-
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TPUHA HE3aBUCUMOCTY LIEHTPAJbHBIX OAHKOB OT VCIIOTHMU-
TebHBIX ¥ 3aKOHOJIAaTebHBIX OpraHoB BimacTu. OHa ObuTa
VHMLIMVPOBAaHA IPEXJe BCEro yCUIMAMMU 3KOHOMUCTOB B
paMKaxX Hay4YHBIX IOAXO[0OB KOHCTUTYLMIOHHOM S5KOHOMMKI.
Il Hac 9TO 0COO6EHHO BaKHO, oTOMY 4TO KOHCTHTYIMA
1993 roga BKIOYaeT CTaTbIO 75, MpefycMaTpPUBAIOLIYIO He-
3aBUCUMOCTb banka Poccum mpu ocymiecTBieHnm ero KoH-
CTUTYIVOHHON (YHKLMY IO 3alINUTE YCTONIMBOCTYU PyOIIA.
Bonee Toro, pykoBoguTeNyM IeHTPaIbHBIX OAHKOB BeTYILINX
cTpaH Ha nopore XXI Beka B xofie cumnosuyma «Hesasucu-
MOCTb U OTBETCTBEHHOCTD. Pa3BuTie 1leHTpabHbIX OAHKOBY,
nposefeHHOro B Mae 2000 roma B 4ectp 200-metna baHka
®pannuy, emje pa3 KOHLENTYaIbHO CPOPMYIMPOBAIN IO -
XOfl K He3aBUCUMOCTU. Tak, 3aHMMAaBLINII B TO BpeMs MOCT
npesupenTa banka O®pannum Kan-Knop Tpume 3assur:
IleHTpa/bHble OAHKM He BXOJAT HU B KAaKyI0 BETBb BJIACTU
VI OTBETCTBEHHDBI 33 CBOIO JIEATE/IbHOCTb HEIOCPENCTBEHHO
nepes BCeMU IrpakJaHaMy cBoell cTpanbl. [1o MHeHUIO nMe-
HUTBHIX GUHAHCKUCTOB, IIeHTPaTbHble OAHKYU, OTBETCTBEHHbBIE
3a IleyaTaHMe JieHeT, CO3/laHye 30/I0TOBATIOTHBIX Pe3€PBOB U
60pp0y ¢ MHPIALMEN, He JO/DKHBI HAXOAUTHCA B ITOJYMHE-
HIM Y 3aKOHOJaTE/IbHOV ¥ VICTIOTHUTENIbHONM BETBEI BIACTH,
9TOOBI 1M30€XaTh BIMUSAHMS CUIOMMHYTHBIX IOTATUYIECKUX
MHTEPECOB Ha [O/NTOBpeMeHHble (UMHAHCOBbIE WHTEPECHI
CTpaHbl. (ITOT MpuMep IOKa3bIBaeT: HayKa KOHCTUTYIVIOH-
HOTO IIpaBa [JO/DKHA «IOTOHATb» KOHCTUTYLMIOHHYIO 9KOHO-
MIKY, OBHOBpeMeHHO IepeocMbicnubad B III ToicadeneTnn
MHOTVE TPaJVLIMOHHbIE JOKTPUHBI, HauMHas C JOKTPVHBI
pasgenenus Biacreit.) axke Bo Bpems kpusuca 2008-2009
rofoB Hai LleHTpanpHbIit 6aHK QaKTUIeCcKN ABISICT PUIn-
asioM MuH(}1Ha 1 He TBITAJICS] CAMOCTOSITE/IBHO Pean30BaTh
CBOIO KOHCTUTYIMOHHYIO 003aHHOCTD 0OecIedeHns yCToM-
qyBOCTY py6ss. [l Hac Bonpoc He3aBUCHMOCTY baHka Poc-
CUV TIPY TIOfiepXKaHUY YCTOMYMBOCTY PYO/Is MOXKET CTaTh
OJIHVIM V3 IJIABHBIX IIPU CO3[IaHNM B CTPAHE AHTUKPU3VCHOTO
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MeXaHM3Ma. DTO MOXKET CTATh OHUM M3 LIeHTPa/IbHbIX IOJIeN
KOHCTUTYIIVIOHHO-9KOHOMIYECKOTO CpaXKeHNUsA HpOTUB O1o-
POKpAaTUYECKON VMHEPLUN ¥ KOHCTUTYLMIOHHOTO HUTWIN3MA
OTCTAJION YaCTV YMHOBHMKOB POCCUIICKOTO rOcarmapara.

Heo60cHOBaHHOE BMeIIaTe/IbCTBO ¥ HeBMeIIaTe/lb-
CTBO rOCY/IapCTBa B SKOHOMMKY AB/IAETCA IPENATCTBUEM I
CO3JjaHMA AHTUKPU3MCHOIO MEXaHM3Ma C ITO3M LN KOHCTUTY-
MOHHON 3KOHOMUKM. OcO60r0 BHUMAHVS IPUMEHUTENBHO
K Poccum sacmyxmBaeT KOHCTUTYLMOHHO-3KOHOMMYECKUIA
aHa/MM3 pa3pabOTaHHOTO B Denbpruym MOHATUA «TOCymap-
CTBEHHOM KOPPYILMN», KOIJa Cy[eil VIN JO/DKHOCTHBIX JINI]
IIPSAMO W/IV KOCBEHHO BBIHY)XAIOT IPUHATH SKOHOMIYECKOE
pelieHe, ICXOA U3 MHOIZA JIOXKHO WM KOHDIOHKTYPHO I10-
HATBIX MHTEPECOB FOCYJAapPCTBa, CO3[JaBasd HEPABEHCTBO YacT-
HBIX Y TOCYJapCTBEHHBIX MHTEPECOB U (GOPM COOCTBEHHOCTH.
Crofja ’Ke OTHOCATCA 3aKOHOJ|aTe/IbHbIE PEeIIeHV s, IPUHATbHIE
07T BO3[IeiiCTBIEM T060MPOBAHNSA KOHKPETHBIX TOCOPTAHOB.
IIpm sTOM Takme pelieHMs Ha CaMOM Jie/le IaJIeKO He BCeraa
COBIIAJAIOT C Pea/IbHbIMI 3KOHOMUYECKMMI NHTEPECAMU I'O-
cygapcTBa 1 061iecTBa.

OpHuUM 13 MOCTIefOBaTe/IbHO OLIMOOYHBIX HAIlpaBiIe-
HII TOCYLAaPCTBEHHOV S5KOHOMMYECKOV NOMUTUKN B Poccun
C O3MLMI KOHCTUTYLIMIOHHOJ 9KOHOMUKI C/IeJyeT IIPU3HATh
IIOZIXOAbI K Pa3BUTHMIO PbIHKA IIEHHBIX OyMar 1 aKI[IOHEpPHOTO
Kanurana. IlepennceiBasdg B IJIOXOM II€peBOJE C AHITIMIICKO-
IO 3amajiHble MHCTUTYTHI (PMHAHCOBOTO pBIHKA A Poccn,
HaIM 3aKOHOJATe/M BOOOIe He YYUTHIBAIOT BO3SMOXXHOCTb
KPU3MCOB M PE3KOro MaJIeHNA Kypca aKLuil Ha PbIHKE I€H-
HBIX OyMar.

OTBeTCTBEHHOCTb NpeANPUHMMATENEN TAaKXe Kpaii-
HE Ba)XXHa I IOCTPOEHMA AHTUKPU3MCHOIO MEXaHU3MA,
IIOCKOJIBKY YC/IOBMSI CTAOMJIBHOCTM ¥ IPERCKa3yeMOCTH
MIMEIOT OOJIbIIOe 3HAYeHNe NI/IA IOBENeHNUs IpeNCcTaBUTeNnein
OM3Heca U roCyfapcTBa B YCIOBUAX KPU3NUCA, KOTAA MOXKHO
TOBOPUTH O KOHCTUTYLMIOHHOM 3aKOHHOCTU KaK KpUTepun



106

IpY IOPUHATUN CaMBbIX CPOYHBIX M HEOT/IOXHBIX 5KOHOMMU-
YeCKMX aHTUKPU3VCHBIX PeIIeHNI, BTOpralommuxcsa B chepy
IeVICTBMA CYLIECTBYIOLIETO 3aKOHOATe/IbCTBA. Hanpumep, B
Poccum xkpurtepun 11 npuBnedYeHNA K OTBETCTBEHHOCTH 32
HpefHaMepeHHOe OAHKPOTCTBO WM/IM, HAalpumep, OaHKMPOB
K YTOJIOBHOJ OTBETCTBEHHOCTM 32 HE3aKOHHYI0 OQHKOBCKYIO
JIesITeIbHOCTh HAMHOTO 00Jiee PasMbITHI, YeM 3a aHa/IOTUY-
HOe IIpaBOHApyILIeHMe B JI000Jf VHOCTPAHHON Pa3BUTOMN
IIPaBOBOII crucTeMe. B ycrmoBusax ¢puHaHCOBOrO Kpusuca 3To
MOXXeT pacUIVPUTh IPAaHMIIBI CBOOOJHOTO YCMOTPEHNA IIpa-
BOOXPAHUTE/IbHBIX OPTaHOB U IPUBECTM K HEOOOCHOBaH-
HOMY BO30Y>X/I€HVIO MHOTVIX YTOJIOBHBIX JIeJI, @ 3HAUNT, elle
6oree mecTabMMM3MPOBATh CUTYALNIO B 0AHKOBCKOM CEKTOpe
3KOHOMUKIL.

OpuuM m3 Haubosee IOKa3aTeIbHBIX MOMEHTOB Jie-
¢unuTa KOHCTUTYLMOHHOM 3KOHOMMKM B Poccum sABnser-
Cs1 IBHO HENOCTAaTOYHOE BHMMAaHNE K Pa3BUTUIO COBPEMEH-
HOJ1 IUIATEXXHOV CUCTEeMbI B cTpaHe. [Ipumenenue cucrembl
pacueToB B pexxume peanbHoro Bpemenu (Real-Time Gross
Settlement) o3Bo/AET MPOBOANTD B paMKaX HAI[MOHATBHON
IOPUCAUKINY IUIATeXU MOCPENCTBOM €VIHOJ TeXHOJIOTMYe-
CKOJl CUCTEMBI, YTO YKpeIUIAeT HaJe>XHOCTb, CBOEBPEMEH-
HOCTb U IIPO3PaYHOCTD IIaTeXKell, aKTMBHO BOB/IeKaeT LleH-
TPaJIbHBIN OAaHK B ITOBBILIEHNE TNKBUJHOCTY BCEX PACYETOB,
CHIDKaeT M3JiepXKKu 61sHeca M GAHKOB M3-3a OOBIYHOI 3a-
IIEPKKI TIPOXOXK/IeHNS TIaTe)Xeil, pe3KO IOBBIIIaeT OOLIYIo
3¢ PeKTUBHOCTD (GMHAHCOBON CUCTEMBI, @ 3HAYUT, U BCel Ha-
L[MIOHAJIbHOJ 3KOHOMMKI.

B cratpbe 3 3akona o llentpanpaom 6anke PO «pas-
BUTME HALVIOHA/JIbHON IUIATEXXHOM CUCTEMbI» ABIIAETCA Lie-
n1bI0 mesaTenbHOCTU banka Poccun. Iloka He oueHb 3aMeTHO,
9TOOBI OH CTPEMWMICA K 3TON Lenn. VI 4To6bl eMy maBamm
TaKyI0 BO3MOXKHOCTb. B ¢peBpane 2013 roga MuMoneTHO Ipo-
1Ta MHGOPMAIVA, YTO HAXOAAILIEC Ha YINIAX OTHENTbHO
CTOSAIVIE ABTOMATBI IS IUIATeXell IPUHAMIEKAT «Cepout
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9KOHOMUKE», HUTTIe He YUYTEHDI U, XOTS OCYLIEeCTB/IAI0T KOM-
MYHa/IbHbIe ¥ MOOVIbHbIE PacyeThl, HO IIPOLEHTHI IIPICBa-
VBAIOT «C€pble» YacTHbIe MU ¥ KoMmanuu. Ilodtum MrHo-
BEHHO IIPOCTOABIINE HECKOJIBKO JIET Ha BCEX YITIaX MHOTME
TBICSIYM aBTOMATOB Mcyesnmu (WM mepectamum paboraTh) C
ynul, MOCKBBI, HUKAaKOTO CKaHJaja He Pa3pasmaoch, HUKa-
KJ1e BOIIPOCHI Tepef opuIanbHBIMY SODKHOCTHBIMY JINIIA-
MU, ONTYCTUBIIVMY TTOfOOHYIO CUTYAIVIO, He OBUIN IOCTaB-
JIeHbl. YPOBE€Hb KOPPYILIMY 3/1€Ch, KaXKeTCs, IIPEBBICUT BCe
BO3MOJKHbBIE IIPE/IEIIbI.

KOHCTUTYIMOHHBIN CY]I
POCCUVICKON ®EOJEPAIININ U
KOHCTUTYIMOHHAS OIVCLIUITJINHA
KAK ITPM3HAK ITPABOBOT'O TOCYITAPCTBA

Pemennsa Koncturynumonnoro Cypma PO gndaror-
Csl MarUCTPa/NbHBIM IyTeM npuMmeHeHua Koncturynunm PO
1993 roga u rapaHTHeNl ee KM3HECIIOCOOHOCTU U caMopea-
msanuu. Koncturynua CIIA 1787 ropa cocTouT m3 napbl
JIeCSITKOB CTpaHUI] TekcTa u 6omnee 500 ToMoB perreHuit Bep-
xoBHoOro cyga CIIA. Koneyno, Koncturyunonnsiit Cyn PO
3a npouepuye nocue NpuHATUA OCHOBHOTO 3aKoHa 20 jeT
CTOIBKO He HapaboTa, HO BCe JKe ero CyfeOHyI0 MPaKTUKY
C/leflyeT B LI€/IOM IIpU3HATh ycrenHol. Pemenna Koncrury-
uuoHHoro Cypa PO, a Taxke pellleHNs JPYTUX CY[OB ABJIA-
IOTCA CTEP>KHEBBIMMU I NocTpoeHus IIpaBoBoro rocypap-
CTBa M CETMEHTOM aHTUKPU3VICHOTO MEXaHM3Ma, OT CKOPOCTH
¥ JOOPOTHOCTY CO3[jaHMI KOTOPOTO BO MHOTOM 3aBUCHT ITTY-
OVHa U IPOJO/DKUTEIBHOCTD TI060r0 SKOHOMUYECKOTO KpU-
suca. IIpuBeny nocnoBHoO craTbio XypHanucrta Omn fAxos-
nesoit n3 PBK daily 3a 13 mapra 2013 ropa.
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Henymamuotr 0a0ym cpox #u3Hu naoxum 3aKoHam

Tocoyma paccmampusaem nonpasku k 3axony «O Kow-
cmumyyuonrom Cyode», c02aCHO KOMOPbimM ¢ mpex 00 uie-
cmu mecsiues Oydem ysenuueH cPOK 6HeceHUs U3MeHeHULl 6
3aKOoHbl, NpusHaHHvie npomusopeuawumu Koncmumyyuu.
DQopmanvHas npuuuHa — annapam npasumMenvcmea He
ycnesaem npusooUums 6 cOOMeemcmeue ¢ eaéHbIM 3aKOHOM
cmpamvl 6ce omeeperymoie cyoom axmol. Hekomopuoie deny-
Mamvl 8bICIYNUNIU C KPUMUKOLL 3AKOHONPOeKMa, NOCKOIbKY
yBepeHvl, 4Mo OH NO380TUM 671ACU OECHPENIMCINEEHHO OM-
Kna0bleamv «HA NbiIbHblE NONIKU» HYHCHble ell 00KYMeHMbl.
Iapnamenmapuu svicmynarom 3a é6edeHue wmpagos 3a Ha-
pyuierue cpoKos.

Komumem TocOymvt 10 KOHCMUMYUUOHHOMY 3AKOHO-
damenvcmey U 20Cy0apCMBeHHOMY CHPOUMENbCMEy peKo-
MeHO08aI NPUHSAND KO 81MOPOMY UIMeEHUI NONPABKU K 3AKOHY
«O Koncmumyuyuonnom Cyoe». Vx asmop, enasa komumema
Bnaoumup Ilnueun, npeonoxun 6060e ysenuuums cpox 6He-
CEHUS NPAUMenvCceom U3MeHeHUll 6 me 3aK0Hbl, KOmopuvle
cy0 npusnan HekoHcmumyyuorHoimu. IIpednonazaemcs, umo
3MO 00TIHHO NPOXOOUMD 6 ULeCUMECTUHDLLL CPOK, eciu UHOT
He YKA3aH 8 NoCmaHos/ieHUU.

IIpeonoxenue akmyanvHo: cCOMHU 3AKOHO0AMENbHIX
AKmMo8 0CMarmcsi HeucnpaseHHvIMU nocne cyoe6Hozo pe-
WeHUsT 8 CUMY «nepezpyieHHOCMU» NPAUMeNbCneeHH020
annapama. Kax pacckazan PBK daily enasa rwopuouueckoti
cnys6vt KITP® Baoum Conosves, 8 npousnom cosviée Iocoymuot
maxux 0okymenmos 6wvino 6onee 1500. Kozoa Cepeeti Hapouuu-
KUH 8Cynan 8 00/HOCMb npedcedamernst [0cOymbl, OH 20680-
pun 8 ceoeti npozpamme, Umo HyHHO TUKBUOUPOBAMb IMOM
paspoLe, umobvL maxue 3aKOHvL He HAKANIUBANUCY. «[eno He-
nnoxoe, 8 06uiem», — 0000pun nonpasxu e-xHa Ilnueuna kom-
MYHUCm, uieH OyMCKO20 Komumema eouHopocc Bradumup
Ionesesxckuil Hazeéan nonpasky Heobxooumoi. «Tpu mecs-
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Ua — o4eHb MAs0, NPABUMENbCINGO 6 IMOM CPOK He YKIa-
ovieaemcsi. A peuwleHUsT Cy0a HYIHO UCNONHAMbY, — CKA3A
denymam. Konneea us «Cnpasednueoti Poccuu», 3amnpeo xo-
mumema Anexcanop Azees, HANPOMUBG, He CMAJL 20710CO8AMb
3a nonpasxku. OH 803MyUseH Mem, 4mo NpasumenbCcmeo «HU
pasy He yno#munOCco» 6 omeedeHHvle emy 3aKOHOM MPu mecs-
ua u menepv ysenuuusaem amom cpox 6 06a pasa. «OHu, He-
CMOMPS HA MHO20MBICAYHBILL ANNApam, He Mozym HALAOUMb
pabomy, Huuezo He Oenatom. Ha ece amu seuju 0omiHbL pea-
2uposamv NPoPunvbHvLIE MUHUCMEPCNEA, HO Y HUX TAM 04eHb
ONUHHAS UENo4KA CO2NACO8AHUL, KOMOPAs Meuiaem Hop-
manvHomy pazeumuio», — cemyem oH. Ilo ybexcdenuro 2-Ha
Aczeesa, Iocoyma npumem nonpasku, a Hy#Ho 0bl «6600UMb
HecmouatiuLy1o AOMUHUCMPAUBHYI0 0MBEemCc8eHHOCHbY.

Ynpexuyn 6 HepacmoponHocmu kabuHem MUHUCHPOS
u opyeoii 3amnped Komumema no occmpoumenvcmay, Cepeeti
Weanos uz JI[IIP. «IIpasumenvcmeo KpatiHe meoneHHo pabo-
maem», — xanyemcst on. Ho, no e2o muenuro, énocumo no-
npaexu nocne pewsenuss KC dommen npesudenm kax eapavm
Koncmumyuyuu.

Ilepsoiii  6uye-npesudenm MexnO0yHapoOoHo20 cow03a
(coopyxcecmea) adeokamos, cneyuanucm no KOHCMUMmMyuu-
oHHomy npasy Ilemp Bapenboiim pe3ko ocyxoaem nposoou-
mote nonpasxku. OH obpausaem eHUMAHUe, YO 0enymarmol
npeonazarom GOpMynuposKy «Kak npasusno, He no3oHee uie-
cmu mecaues». Ilo e2o mHeHuto, amo denaem HOpmY pe3uUHO-
oii. «<Ecmbv 6 meopuu noxusmue «pe3unosas Hopmar. A cuu-
mato, makas Hopmynuposka Huseenupyem nwboe peuieHue
Koncmumyyuonnozo Cyoa. A denymamovi udym Ha 10800y
y npasumenvcmea», — noouepkusaem ox. IOpucm omme-
ugem, 4mo OH Makxe NPomue yeenuueHus cpoka 00 nomy-
eooa. «Tpex mecaues 6onee uem oocmamouno. Ecnu cyo 2080-
pum, 4mo 3aKOH HEKOHCMUMYUUOHHDL, MO Upe3sbiuatinas
CUMyayust, KOmopyio HYH¥HO paspewiamv cpaszy xe», —
NOsACHsEm OH.
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MoO>XHO paccCMaTpMBaTh 3Ty CTAaThI0 KAK OYEPEJHYIO
uHpopManyio o 60ppbe 3a IMpaBOBOE TOCYAAPCTBO U €TO
omnor — Koncrturynuonnsii Cyp Poccum. Kceraty, cnosa
«KaK IPaBUIO» MOC/IE ITyO/IMKAIMY BCe YK€ BBIYEPKHYIIN.

Hama KoHCTUTYLMA HauMHaeTCA CO CIeAyoLlel mpe-
amMOynpl: «MbI, MHOTOHAIIMOHA/IbHBI Hapop Poccuiickoi
Denepanuyn, coeguHeHHbIe 0011Iell CyApOOI Ha CBOEIT 3eMIe,
yTBep)Kjas IpaBa ¥ CBOOOABI Ye/IOBeKa, TPasKAAaHCKIIT MIP
U COIJIacKe, COXPAaHASA UCTOPUYECKU CIIOKMBIIEeCS rocyfap-
CTBEHHOE e[[MHCTBO, VICXOA U3 OOIIeNpU3HAHHBIX IPUHIN-
IIOB PaBHOIIPaBM:A U CAMOOIIPe/e/IeHNSI HAPOMOB, YT MaMATb
IIPEIKOB, ITepeflaBIINX HaM II000Bb 11 yBaXKeHMe K OTeyecTsy,
Bepy B HOOPO M CIIpaBe[IMBOCTb, BO3POXK/Jasd CyBEepEeHHYIO
rOCyJapCTBEHHOCTb Poccun n yTBep>k/jast He3bl0/IeMOCTD ee
JIeMOKPATU4eCKOJ OCHOBBI, CTPeMsICh 0becnednTsb 6/1aromno-
ny4ue u npouseTanue Poccuy, McXops U3 OTBETCTBEHHOCTH
3a cBOI0 PopyuHy nepes HbIHEIIHMM U OYAYIIMY IIOKOTEHN-
AMM, CO3HaBas1 ceOs YacThI0 MUPOBOTO COOOIIECTBA, IPVUHN-
maem KOHCTUTYLIMIO POCCUNCKOM ®EOEPAIIVV».

Kasamocp 6bl, 9TO Bcero juIIb J03yHI, HO HAJO IIO-
HuMarthb crnepymomee: Koncruryuusa Poccun 1993 roga — sto
nepBas peajibHasg KOHCTUTYLVA Halleil CTPaHbl, NEPBBIi
0pUANYeCcKUit JOKyMeHT — OCHOBHOI 3aKOH, KOTOPbIII IMe-
eT npsAmoe feiictBue. IIpsAMoe feiicTBMe O3HAayYaeT, 4TO Ha
OCHOBAaHMM 3TOVl KHIDKEYKY, 0e3 BCAKUX HOIOTHUTETbHBIX
3aKOHOB, KOJIeKCOB, MHCTPYKLMII ¥ MOIO>KEHNIT MO>KHO UATH
B CYJI, ! He TOJIbKO B CYJ, ¥ TPeOOBaTh BBIITOJTHEHS TOM MU
uHoM cratby KoHcTuTynum. A ecny AeiiCTBYIOLMIA 3aKOH B
YeM-TO, II0 MHEHUIO 3aABUTEIIS, IPOTUBOPEYNT eif (2 KOHCTH-
TyUMs — 3TO U TE€KCT, U 1yX, ¥ NPUHLMNIIBI, U COJEpKaHNE,
¥ IIPaKTMKa €ro IIPYMEHEHNA), TO He 3aKOH JO/DKEH IpuMe-
HATbCS, a NonoxeHye Koncturynun.

®opmynmnpoBKy «Mbl, HApOZ,...» B IMCAHON KOHCTUTY-
1y Buepsble ynoTpebwn Coenyuennsle [lltaTer AMepukn.
(KcraTty, amepuKaHIIbI 3aMMCTBOBA/IN ee U3 foKyMeHTa o Co-
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103€ LIeCTU POKe3CKUX IIeMeH. bosee TOro, Kak MbI 00CyK-
[y C aBTOPUTETHBIM KOHCTUTYLIMIOHA/IMCTOM Y IIEPEBOSYM -
KoM aMepukaHckoll Konctutynum Bacunuem BrnacuxmubiM,
npaBuibHell Bce-Taku nepeBectu «We The People...» kak
«MBl, mMIOAN...», YTO MOMYEPKUBAET, YTO KAXKbINl SABJISAETCA
aBTopoM KoHcTuTynum cam 1o ce6e, a He TOJIBKO KaK 4acTh
TaKOI 0OIITHOCTH, KaK HapOI.)

Vpmess mpaBoBOro rocypmapcrsa obpaijeHa B IEpPBYIO
odyepenb K Monomexu. Ha mexnuu B Cankt-IletepOyprckom
TYMaHUTApHOM YHMBEpPCUTeTe NMPOQCOI030B s CKa3am CTY-
neHTaM: «BaM Heo6XomuMO YCBOUTH OfHY IPOCTYIO JWIC-
TUHY: TaK KaK KOHCTUTyLMA rapaHTMpyeT BCeM IIpaBa Ha
Omaromnony4ne, cBo6oxbl, 6mara, KoropeiMu 6orata Poccus,
TO BBl JO/DKHBI BCE, YTO MPOMCXOAUT B CTPaHE X CBOEM IO-
pofie, OLIEHMBAaTb C TOYKM 3PEHMSA CBOMX IIpaB KaK Hapoja
— aBTOpa KOHCTUTYLVY, KOTOPBIN BbIllIe OPTaHOB BJIACTM.
U ecnu oHM BenyT cebsi HEPAaBUIBHO, TO Ha 9TO HAJO pea-
rupoBaTh. He 06513aTenIbHO BBIXOANTD Ha YINUIBI — B Poccun
9TO IVIOXO KOHYaeTCs, Kak Imokasan 1917 rog. Ho BeickasbI-
BaTbCA IO 9TUM IOBofaM Heobxopymmo. [Touemy B Poccun
IIpM Ha/IM4YUU IeHeT B Ka3He TaK HUYTOXKHO Majio TPAaTUTCS
Ha CpelHee U BbICIIee 0Opa3oBaHMe, pa3BUTHE OOIIEeCTBEH-
HbIX HayK? KTo cmpammBaeT ¢ B/IacTeil IO 3TOMY IOBOAY?
Hy>XHBI 1 KOHCTUTYLMIOHHBIE IIPaBa, ¥ COOTBETCTBYIOLINE
9KOHOMMYECKIe BO3MOXKHOCTU. Hemb3sl MmogxoauTh K 9TUM
BOIIPOCaM IPSMOIMHENHO: €CTb KOHCTUTYLMOHHOE IIPaBO
Ha 4TO-TO — 3HAYUT, yMPUTE, HO HEMEMJIEHHO Jaiire. ITO
He peanucTuyecKas, He TOCyJapCTBE€HHas IIOCTAaHOBKA BO-
npoca. Ho Bcerga Hajflo TOUHO paccuuTarh, IPOBECTU KO-
HOMMYECKNI KOHCTUTYLIVIOHHBIN aHaINU3, M TOIBKO IOCTIe
3TOTO TNPUHATH TOCYZAPCTBEHHOE pelleHue, U TpeboBaTh
OT BJIACTY OTYETA, YTO TAKOW aHa/mu3 ObUI IPOBEiEeH, MOJIO-
IeXXb NODKHA... ITO U Oy[ieT KOHCTUTYLMOHHAs SKOHOMUKA
B IEVICTBUUM — TO, YTO HEOOXOmMMO coBpeMeHHON Poccum.
Ecnmu KTO-TO cymTaer, YTO B 9TOM €CThb YTO-TO HEOOBIYHOE
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VI HEBO3MOXKHOE, TO 51 XOTe/l OBl IPOLUTHPOBATD JIO3YHI,
HamcaHHbI B 1968 roxy Ha creHe Cop6oHHBIL: «byznbTe pea-
JINCTaMu — TPeOyIiTe HeBO3MOXXHOTO».

[IpuBeny eme opHy crarbo FOnum AkoBneBoi us rase-
Tl PBK daily.

Onno3uyus «npomauwjum» é Tocoymy
anmuxoppynuuonnyro nopmy OOH

KIIP® emecme co cmydenmamu POCCULICKUX 6Y308
éuepa nepedanu 6 Ilocoymy 115 moicau noonuceti 6 3auumy
pamuguxayuu cmamou 20 Konsenyuu OOH npomus xop-
pynyuu, npeononazaroueii CAHKYUY 3a He3aKoHHoe 0602ause-
Hue YuHo6HUK06. «Cnpasednueas Poccus» moxce nauana c6op
denymamckux noonuceti 0151 PAcCCMOMPEHUS COOMBENCMBY-
roujezo 3axononpoexma. Ilapnamenmapuu Haoeromcs, 4mo
NpUHAMbLE Mepbl NOMO2ym obecneuumv o00cyxoeHue 00KY-
MeHmMa Ha 8eceHHeli ceccuu, HeCMOMPSL HA NPOMUBOOeLicmeuUe
CO CMOPOHBL NAPMUU 6IACTIU.

C ansaps no mapm 2013 200a cmydeHmvt U ACNUPaAH-
mol poccutickux 8y306 cobupanu 6 Vinmepneme noonucu 6 3a-
wumy pamuguxayuu cnoproii cmamou Konsenyuu OOH.
Axyuto noooepxana gpaxyus KIIPD, u euepa pamunuu co-
yyscmayrouux 6oty nepedarvt 6 locoymy. «Cmamos mpe-
byem npexpamumo He3aKOHHOe 000zauieHue, npexcoe 6cez0
YUHOBHUKOB, NOIMOMY OHU OOAMCA ee KaK Hepm n1a0ana», —
ckasan nudep napmuu lennaouii 310eanos.

Ynen xomumema locoymvl no 6ezonacHocmu u npo-
mueodeticrneéuto koppynuuu acep Imumpuii Ioposuose ecno-
MuHaem, umo 60pvba 3a cmamvto eedemcs ¢ 2006 200a, Koe-
da Poccus noonucana xoneexyuto. Bce epems denymamuol
CMAanKueaomcs ¢ NPomueooeiicmsuem co cropoHvl npasu-
menvcmea u « EOunoti Poccuu», 2060pum oH: «Vx apeymenmut
CB00SMCA K MOMY, 4O Cramvs npomueopeuum cmamve 49
KOHCmumyyuu o npesymnuyuu HeéurosHocmu. Ho onu, nasep-
Hoe, He 3Hatom o peuteHusx Koncmumyuyuonnozo Cyoa 2001 u
2003 20008 0 mom, umo zpaxcoae, udyujue Ha 20ccryiHo6y, co-
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3HamenvHo bepym Ha cebs omeemcmeeHHocmby». I1o cnosam
denymama, 6 Komurmerme, Ky0a oH 6X00UMm, 8 meueHue mpex
7Iem He paccmampusaemcs 3aK0HONPoeKm, npeononazarousuli
pamuguxayuto cmamou. «Mvl mosce Hauanu c6op noonuceti
denymamos. Vx 6yoem 6onee 90, mo ecmv 00HaA NAMAST 4ACMb
napnamenma. IIpu makom xonuuecmee He paccmampusamy
6yOerm HeB03MONHO», — HAOeemcs cep.

Oo0un u3 asmopos 3akononpoekma, kommyHucm Ba-
neputi Pawikun, maxaice yéepet, umo paccmompenue HemMuHy-
emMo: ¢ 00HOL CMOPOHDL, Oenymamckue noonucu, a ¢ 0pyzoti
— cobpano 6bonee 100 moicau noonuceti epaxoau, 4mo, Kax
obewian npe3udeHm, CyHum NPUUUHOL NApIamMeHmcKozo 00-
cyscoenust. «A oymaro, ITlymun o6scem paccmompemo, — cka-
3an on. — Iloka 3a Hexcenanuem s 8UXCY KAACCOBBLIL NOOX00
U NOHUMAaHue, 4mMo, Kax mosnvko 3apabomaem 20-5 crmamos,
99% 4UHOBHUKOB HYHHO Oydem nub0 nepecmamv Kpacmo,
760 cecmv 3a peutemky».

B «Eounoti Poccuu» 3a oeticmsuamu onno3uuoHHbIX
denymarnos U0 IULb NOTUMUHECKYH0 MOMUBAUUI0. 3aM-
npeo0 Komumema no 6e3onacHocmu eouHopocc AnekcanHop
XuHwimeiin ymeepioaem, 4mo oH A6AAemcs CIMOPOHHUKOM
pamugukayuu, nockoavKy 3mo odem peanvHulil MeXAHUIM
60pvbuL ¢ Koppynyueti. «Ho mvL noHumaem, 4mo npocmo pa-
muduyuposamv He803MONCHO. [ 3020 HEOOX00UMO 8HO-
cumb cucmemHole USMeHeHUS 6 3aKOHO0AMEeNbCMB0», — YKa-
3vleaem NOIUMUK.

IIpedceoamenv HayuonanvHozo aHmukoppynyuoH-
Hozo komumema (HAK) Kupunn Kabanos Hasvieaem 20-10
Cmamovio «eOUHCMBEHHbIM UHCIMPYMEHMOM», KOMOopbili no-
360nun 6v. npedomepauiamos KOPPYNuuUoHHble Npectmynie-
Hust. Compyonuku HAK yuacmeyiom 6 6opvbe 3a ee pamu-
puxayuro. Ilo e2o MHeHUI0, IMOM NPOUECC MONHO NPOBECU
6 06a amana: cnepea NPUHAMb CIMAMvio, a 3armem HeCU U3-
menenus 6 YK, npeononazarousue Haxasanue 3a He3aKoOHHOe
obozauerue.
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IIpobnem ¢ pamudukayueti He 6UOUmM U nepeviii 6u-
ue-npesudenm Mex0ynapooHozo cowsa (codpyxecmea) ao-
80KAMO08, CHEYUANUCT N0 KOHCMUMYUUuoHHomy npasy Ilemp
Bapenboiim. dxcnepm obpamun eHumanue, umo 6 20-i cma-
mbe NponucaHo, 4mo oHa pabomaem nUUbL «NPU YCTIOBUU
cobnodeHus ceoeil koHcmumyyuu». Ilo e2o mHeHuto, npu-
HAMuUe 3aKOHONpoeKkma, HANpomus, ynpouum nonoxceHue
Poccuu, umerowseil Huskue petimuneu no KoppynuyuoHHbIM
noKkazamensam».

KoHCcTUTYyUMOHHBII IVHN3M OOJIBIINHCTBA IeITyTaTOB
TocymapcrBeHnHo fymbl PO 3[1ech CTONMKHY/ICA ¢ KOHCTUTY-
LIVIOHHBIM J/I€aTMI3MOM COTEH ThICSY POCCUIICKUX CTY/IEHTOB,
a MeX/IyHapO/IHasA NOKTPMHA BEPXOBEHCTBA IIPaBa BCTPETU-
JIach C HBIHEUTHUM HENPAaBOBbIM, a 3HAUNT, Y HEJOCTATOYHO
KOHCTUTYLIMOHHBIM Poccuiickum rocymapcrsoMm. JI0BOIbHO
APKUIL IPUMep.

KoHcTuTynMoHHbIE Wieanbl MOTYT M JOJ/DKHBI OBITH
ocyuiecTBIeHsl. V 9T0 mponsoiiaeT, korga ¢punocodsl mpasa
CTaHYT KOHCTUTYLMOHAIMCTaMM, BIAJEIOUIMU METO/0JIO0-
rMeil KOHCTUTYLMOHHOM 3KOHOMMKY, a IOPUCTBI-KOHCTUTY-
IIVIOHAJIVICTBI CTAaHYT ¢unocodpamu mnpasa. ITO «HEBO3MOXK-
HBIJI peann3M» Hallero BpeMeHM.

Vipesa npaBoBOro roCyfapcTBa NO/DKHA CTaTh JBVDKY-
eVl CUION JTOCTVDKEeHMs OMaroCcoCTOSAHMS M IPOIBETaHMNA
rpaxpan Poccun. Vimesa nmpaBoBOro rocygapcrsa IepBUYHa,
a KOPpPyMIIMPOBaHHAsA U 3a0I0pOKpATU3MPOBAHHAS TOCYAAp-
CTBEHHAs MaTepus BTOpuYHA. KOHCTUTYyIMOHAIN3M — 3TO
Ufeanu3M caMoro Bbicuiero Tonka. Kpome toro mpes, sanmu-
CaHHasA B KOHCTUTYLIMIO, — 3TO 3aKOH, KOTOPBIN BIACTbh IO
KOHTPOJIEM TPaKaH 00s13aHa IPETBOPATD B KU3Hb, 9TO Ve
o0s13aTenbHAA /IS MAaTepUATM3AL L.
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ITAKT PEPUXA
KAK POCCUVICKII BKJIA]],
B JOKTPUMHY ITIPABOBOTO I'OCYIIAPCTBA

Orcras Ha 200 71€T B OCMBIC/IEHUM T'OCYJAapCTBEHHO-
npasoBbIx upet IOma n Kanra, Hamra ¢unocodcekas u ropu-
fMdecKas HayKa MOXKET IIPOCMOTPEeTh M ONMM3KYI0 K HaM U
HNOHATHYIO 6e3 IepeBofja 3CTETMYECKYI0 KOHLIEHIUIO TOCY-
[lapCTBa, BBIPAOOTAHHYIO 3HAMEHWUTBIM PYCCKMM MBICTIUTE-
neMm u XypoxHukoMm Hukomaem Pepuxom. Pepux npopmomxmn
Y pa3BWI B ITTyOOKYIO U IPAaKTUYECKV BBIIOTHMMYIO TOCY-
INApCTBEHHYIO NOKTPYUHY JIO3YHT, BbIABMHYTbIN J[JOCTOEBCKUM
«Kpacora cracer mup!». OTcrofa HauMHaeTCA MOILHOE pycC-
CKO€ HaIlpaB/ieHVe B PasBUTUM KOHLENIUM 3CTETUYECKON
rocygapcTBeHHOCTH. VI3ydeHne ¢pumocodcko-1paBoBoro Ha-
cnenust Pepuxa BayKHO [ist pa3pabOTKu JOKTPUHBI IIPABOBO-
IO TOCY[JapCTBa, B IIEPBYIO OY€PENb, B CBA3M C T€M, UYTO UM
BBIJIBHYTa OCHOBOIIO/IATAOIasl ¥ Haubosee XapaKTepHas
YyepTa IPaBOBOTO rOCYAAPCTBa, 6€3 KOTOPOil caMa BO3MOX-
HOCTb Pa3pabOTKM JOKTPUHBI HA COBPEMEHHOM 3TaIle MOXXeT
CTaTh HEJOCTVKMMOIA.

[locne BoyiH M peBomouuii Hadana XX Beka Pepux
ybenuics, 4TO ypOBeHb PasBUTHUA Ye/lOBeYeCTBA IIOKa He
IIO3BOJIAET HAZEATbCA HA CYLIECTBEHHOE CHIDKEHNE YPOBHA
HacWINA, M BBIABUHYI MUACI0 MEXJYHapOJHOIO COIJIALle-
HusA (BrocnmencTBuy HasBaHHoro [Takrom Pepuxa), ycraHas-
JMBAOLIETO NPUHLUII NPUOPUTETA 3ALUTHI KY/IbTYPHBIX
L[EHHOCTeIl Tepef e/ IMY BOEHHON HeOOXOAMMOCTU WU
IpefyCMAaTPUBAIOLIETO IPUHATHE KaXXAbIM TOCYHAPCTBOM
BHYTPEHHETO 3aKOHO[IaTe/IbCTBA, HAIIPaB/ICHHOTO HA 3aLUTY
KYJIbTYPHBIX LIEeHHOCTeN 1 B MupHOe BpemA. Cam Pepux He-
OJJHOKPATHO IJCAaJ, YTO IAKT ABJAETCA TONBKO HAYa/IbHBIM
3TAIlOM IIPOIECCOB M3MEHEHMs TOCYAapCTBEHHBIX U 00le-
CTBEHHBIX IPMOPUTETOB, KOTOPbIE CHU3AT, @ BIIOC/IEACTBUY U
IIOYTH IIOTHOCTBIO YCTPAHAT OITACHOCTD BOVIH, 4TO 1o KaHTy
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ABNAETCA 0053aTe/IbHBIM IPY3HAKOM IIPaBOBOTO TOCYHap-
ctBa. ITakT Pepuxa cran B 1935 rogy efMHCTBEHHBIM MEXY-
HApOZIHBIM JJOTOBOPOM, B OQUIMaTbHOE Ha3BaHME KOTOPOTrO
BKJIIOYEHO UM €Tro pyccKkoro paspaborumka. K coxxanenuio,
poccuiicKas IIpaBOBas HayKa Majlo M3ydaeT BKIaj Pepmxa
B JOKTPUHY IIPaBOBOTO rocyfapcTsa. KoHe4Ho, aHTMMUIN-
TApPUCTCKas MO3ULMA TPyAHA I 3alUUTbl U BBIABVDKEHNA
B coBpeMeHHOI Poccum. Ho Kak BepHO 3aMeTwms pyccKuit
¢dunocod nmpapa bubnxun, «drunocodus Bcerna mrIa MpoTUB
TEYEHNA».

Insa mBeiinapckoro ucropmka Sko6a Bypkxappra
(1818-1897), aBTOpa MOHATUA «TOCYAPCTBO KaK IPOV3Be-
IieHMe MCKyCcCTBa» M3 Bbillenuien B 1860 rogy sHaMeHUTON
kaurn «Kynprypa Vranum snoxm Bospoxpenus», He Bax-
HO, O KAKOM T'OCY/IapCTBe UJIeT pe4b — O AeMOKPATUM, TUPA-
HIU WIM KAKOM-TO gpyroMm. To rocyfapcTBo, KOTopoe fenaeT
KY/IbTYPy OJHMM U3 IJIABHBIX IIPMOPUTETOB, B €r0 IIOHMMA-
HIM, TIOAXONT IIOf, KATETOPUIO TOCYJAaPCTBA KaK IIpOU3Befie-
HIS UICKYCCTBA.

Hukonait Pepux (1874-1947), KOTOpOro BCe 3HAIOT
KaK XY[IO)KHIKA, HO MHOTVMM OH M3BECTEH U IO APYTUM €ro
yBlIeYeHVAM (B TOM YNCTIe 110 MOUTUYECKON JIeITeNbHOCTI
CaMOro HeBEepPOsITHOTO HAaIlpaBJIeHNs), OKa3aics eme u puto-
cooM mpaBa, pa3BMBIINM MJEI0 TOCYAApCTBA KaK IIPON3Be-
neHyA uckyccrsa. OH pasBul ujer bypkxapara o npuopu-
TeTe KY/IbTYPbl B TOCYHAPCTBE U MBICIb J[JOCTOEBCKOrO, 4TO
KpacoTa craceT Mup, opOpMUB X B KOHKPETHbIE I0pyde-
ckue GpopMmBblL.

[TakT Peprxa — 910 HabOP U, KAKUM IOIKHO ObITH
TOCYJapCTBO U KaK/M JIOJDKEH OBITh Iy Th K TOMY, YTOOBI rO-
CYBapCTBO CTaj0, B MO€M IOHMMAHNY, TOCYAAPCTBOM KaK
IIpOM3BEMlEHNEM MCKYCcCTBa. B mepByro odepenp, o Pepuxy,
3TO TaKOe TOCYHAPCTBO, B KOTOPOM JOMMHAHTON SIBJISETCSA
Ky/JIbTypa. YTOIM4ecKas MbICTIb, O4eHb aOCTpaKTHasA, X OHA
JIETKO MOXKET OBITh OCIIOpPEHa C TAKUX XKe aOCTPAKTHBIX IT03M-
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nuit. Ho Pepux ¢ aToit HauBHO (OPMYIIOi ITIOKOPIII TOYTH
IIOJIOBMHY 3€MHOrO Inapa. Y>xe modtu 80 jieT MCIOMTHUIOCh
C TOTO BpeMeHH, Koraa B 1935 ropy nop BimsanueM nupeit Pe-
pyxa 1 10 IOATOTOBJIEHHOMY MM IIPpOeKTy 21 cTpaHa mopmnm-
canma B OBanpHOM Odmce benoro [loma B Bamuurrone ITakt
Pepuxa o 3amure KyJIbTypHBIX LIeHHOCTEN BO BpeM: BOVIHBDL.
ITpencenarenbcTBOBaI Ha 3TOM 3acefanuu Ilpesupent CIIA
®panknnH Py3BenbT, KOTOPbII He TONBKO ROOMICA TOf-
IEP>KKU 9TOM MAeH, HO U IoABUT o4ty 40 MpOLEeHTOB He3a-
BJICIMBIX CTPaH TOTO BpeMeHM K IOJVCAaHNI0 KOHKPETHOTO
IOpUANYECcKOro mokymeHTta — Ilakra Pepuxa, 3HaumMMocCTb
KOTOPOTO IO CUX IIOP ellle He OCO3HaHa, a CaM OH /IO CUX IIOP
He BOIJIOIIEH B )KU3Hb.

B yeM cyTh 3TOr0 KOpOTKOro HOKymeHTa? Pepux ObI-
cTpo ybenuics nocne [lepBoit MUPOBOIT BOVHBI, YTO HUYETO
Clle/IaTh HeJIb35 C POCTOM YPOBHSA HACU/IVA U aTPeCcCuy, KOTO-
pBlii cylecTByeT B Mupe. IloaToMy oH fobuBancs o6ysganms
BOEHHOJ CHJIbI, 3alIpeTa /I BOEHHBIX pa3pylIaTh IIpOU3Be-
IEeHV KY/IbTYPbI ¥ HAYKV, B TOM 4VCJI€ ¥ YHUBEPCUTETHI, KO-
TOpble OKa3bIBa/IVCh IO 3alMTON ITakTa Pepuxa.

Ecny roBoputh 0 rOCyfapcTBe, TO INIABHOE 3710, UAY-
1iee OT HETO, — 3TO BOVHbL [0CynapcTBO BOKOET, TOHUT CBO-
UX TpaXkfiaH Ha y0oIi, IOTOM HUKTO He MOXeT pa3o0parbcs,
KaK IIOC/Ie MPOLIeAIINX MUPOBBIX BOVH, KTO 32 YTO BOEBAJL
OcTarTcsi MWIIMOHBI YOUTBIX, Pas3pyLIAOTCA MaMATHUKU
KY/IbTYpbl. Pepux BBIIBUHYII IPOCTYIO ¥ — £ €llle pa3 roBo-
PI0O — HaMBHYIO MBIC/Ib, YTOOBI 3aIIPETUTD YHUYTOXATD IIPO-
U3BEMIeHNA VICKYCCTBA B XOJI€ BOJH. BbII IPUHAT JOKYMEHT O
IPUOPUTETE KY/IBTYPBI HaJl BOCHHON Heob0xoauMocThio. Co-
BeTckuit Cor3, HaZlo CKa3aTh, IPUIVIALIEHHBIN K Y4aCTUIO B
3TOM IIAaKTe, 3aMa/T4MBaJj ero 1 He nognucbiBan. Cpasy nocnie
BOViHBI moABuach laarckas konBeHsa OOH, rae ugen I1ak-
Ta Pepyxa m cam IaKT yIOMMHAIOTCA B TEKCTE KOHBEHLIN,
HO €ro IJIaBHasi MBIC/Ib Obl/Ia IepeBepHyTa: BOEHHas He0OX0-
AVMOCTH ObI/Ia ITOCTaBJ/IeHa IIEPBOI, a 3aTeM y>Ke IIIa Pedyb
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0 3alMTe KYJIbTYPHBIX 00BEKTOB. B cOOTBeTCTBMM C 3TOI
KOHBEHIVEN KaXKJas CTpaHa JO/DKHA IPENCTAaBUTh CIVICOK
CBOVIX KY/IBTYPHBIX 00BEKTOB, KOTOPbIE, IOC/IE PErUCTPALUN
ux B OOH, nogyexxar samure B cTy4ae BOEHHBIX e/ICTBUIL.
M Cosetckuit Corws, 1 HbIHelIHAI Poccua mo HacTosAlero
BpeMeHM He IOfla/Mi CIIMCOK CBOMX KY/IBTYPHBIX OOBEKTOB
B COOTBETCTBUM C 3TOM KOHBEHLMEN [I/IS1 3allUTHI OT BOMHHEI.
V1 epyHCTBEHHOE, 4TO ceityac puandecky samuigaeT CaHkT-
[TetepOypr OT sAIEpHOrO yAapa, — TO, YTO OH HAXOUTCS O]
oxpanoit OHECKO, umeet 0co6slit CTaTyC, eAVIHCTBEHHDI
B Poccun. Moxert, mosromy tyfa u otTnpasunyu Koncturyum-
onnbin Cyn?

TocymapcTBO Kak Mpou3BefieHNe NCKYCCTBa — 3TO rO-
CYyH#ApCTBO, B KOTOPOM IIOOLIPSAETCA TBOPYECTBO; KOTOPOE
BEpUT B MJeanbl M BCEMU CUJIAaMM Pa3BUBAeT U MOJAEP>KU-
BaeT KYJIbTYpY, Ifie MMHUCTEPCTBO KyIbTypbl 1 MuHucrep-
CTBO 00pa30BaHUs SIB/ISIIOTCS KITIOYEBBIMU B IIPABUTETbCTBE
U BCEJl CUCTEME TOCYJaPCTBEHHBIX OPraHOB.

ITPABOBOETOCYIOAPCTBO
N KYJIbTYPA

TocynapcTBo Kak Mpou3Be/ieHIe ICKYCCTBA KaK TEMa I
KOHIIENLMA BbITEKaeT 3 BOIIPOCA COOTHOILEHN A TOCAApCTBA
1 KynbTypbl. [Tonmurtonorn, punocodsr u, Tem 60mee, IOPIUCTH,
KaK MHe Ka)KeTCs, IPMUBBIK/IN HECKONbKO CHUCXOAUTETbHO
OTHOCUTbBCA K UJEAM IPENCTaBUTENEN XyN0KECTBEHHOM JIN-
TepaTyphbl U UCKYCCTBA, HAIIpUMep O IPUPOJie TOrO Xe rocy-
mapcrsa. [lost Erennit EBrymenko nanmcan: «IInoxoit BKyc
— 3TO pblYar NOMUTUKML... II710X0l1 BKyc — 3TO Hallla Halu-
oHanbHaA mpobnema... Korga mommruka, Bemgymas ceba Kak
IyTaHa, HAIlA/IMBAET IOfIBEHEYHOE IIIaThe, IJIOXOM BKYC He
fleTlaeT ee IeBYIIKOIL... YIOTpebneHme 6/1aTHOTO JTeKCUKOHA,
94TOOBI «CTAaTh O/MVKEe K HAPOAY», — ITO IUIOXOM BKYC... Cun-
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TaTh BOVIHY /10 HOOETHOTO KOHIIAa eMHCTBEHHBIM BBIXOJ[OM,
Jla)ke ey BOJiHA O@CKOHEeYHa, — 9TO IUIOXOM BKYC... [la 1 cam
Halll Tap7IaMEHT — 3TO BBICTABKa BOIMIOLIE IVIOXOIO BKyca
HEKOTOPbIX msbuparesneit... Cuurarb, 4yTo cracenne Poccun
JIMIIb B YCTApeBIIMX CHUCTEMAX, CKOMIIPOMETHPOBAaHHBIX
VICTOpMEN, — B MOHAPXUY, B KallUTA/IN3Me, B TOTA/IUTAPHON
BEpCUM COLMAIN3Ma, He Ipefaras HU4ero HoBoro, — 3TO
10xoi BKyc». CTpoku m3 KHuUru «IlaMATHUKM He SMUTpU-
pytor» (2005) 3acmy>KMBaOT LUTUPOBAHNA, XOTA UX aBTOP,
Ha MOJ B3IJIAZ, HE MOXXET CUMTATbCA MBICIUTEIEM YPOBHA
Bpomckoro, mpoBo3riacuBiiero B cBoeit HobeneBckoin ex-
UM HEOOXONMMOCTb Pa3BUTUs ICTETMYECKON KOHLIEMIUU
rOCHAPCTBEHHOCTU B Ka4eCTBE IIPOTUBOBECA COBPEMEHHOMY
rocygapctBy. ManzgenpmraM B TpeX CTUXOTBOpeHMAX 1933
roga («MBbI >xyuBeM, 11of] COO00 He 4ysl CTPaHBL...», «KBapTn-
pa Tuxa Kak 6ymara...» 1, KOHEUHO, «B/1acTb OTBpaTnTeNbHa,
KaK pyku Opagobpest...») aydlile BbIPa3uI CYTh CTaIMHCKOM
TOCYJAapCTBEHHOCTM, YeM TBHICAYM (B OCHOBHOM ITOCTIEAYIO-
MMX) TOMOB (pr10cOCKMX, UCTOPUYECKUX W IOPUANICCKUX
uccnefoBanuit. VimeHHo o HeM (co3HarenbHO) U Bponckom
(HeBONIPHO) OYEHb YIAYHO CKa3asn EBTymIeHKo:

...Hemvicnum npogpeccuonan-npopox.

Beccmepmmul nuwiv 2epou-ounemanmot,

Henosxue ¢ anoxoii 0yansxmeol,

He 3narujue, kax nHaxcamv Kypox.

MokeM BCIIOMHUTDH YMEBLIETO Ha)XXMMATb Ha KypPOK
OXOTHMKa U 6oiia Inyapaa barpuukoro, KOTOPBIN ITOCMeN
IIpY >)KM3HY MNCATh U II€YaTaTh, YTO «3€/IeHOE CYKHO Ha CTOJIe
BOX/IsI, KaK 60/I0TO, BCachIBaeT B cebs1 KapaHJAIlIN U IIPecc-
Harmbe», YTOOBI B IPYTOM CTUXOTBOPEHUM Y)Ke IPOJOIKUTH
o6pas: «CTO/m pacKMABIBAJICS KaK CTPaHa, B KPOBU U YEPHU-
JIax KBaJpaT CYKHA, p>KaBulHa IlepbeB, OymMaru KIOK — BCe
ApyTa 1 HeApyra cTepero... VIX He)KHble KOCTU cocana IpsA3b.
Hap HuMuy saxjonbiBanuch pBbl. VI mopmnuch Ha IpuUroBso-
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peé BWIACh CTpyel U3 IMPOCTpeNeHHOoM ronosbl». [IpaBna, o
yMmep paHbliie 1937 roga, KOTOPbI IEPEXUTD Y HETO IIIAHCOB
He OBIIO, HO Befib IeYaTas B IJeH3YPHbIX YCIIOBUSAX, U €T0, B
OT/INYME OT NUTEPATypHbIX KpUTUKOB XXI Beka, moHMManm
HEKOTOPBbIE €r0 COBPEMEHHUKI. Y KY/IbTYPbI €CTb — KaK MbI
BUZVM, B JTIOOBIX YCTIOBUAX IIPOPBIBAETCS — BPOXKIEHHAS
GbyHKIMA ofjeprMBaHys 3apBaBIIETOCs IOCYAapCTBa, HO TaK-
)K€ IIPUJAHNA CMBICTIA M COLEP)KaHUA €ro CyLleCTBOBAHUIO,
€C/IM Mbl, KOHEYHO, 3aTOBOPUM O KOHCTUTYLIMIOHHOM IIPaBo-
BOM TOCyJapCTBe.

Benmuknit cep6ckuit nucarens Munopap [TaBuy nucar,
YTO TOCYAAPCTBO MOXKET METh POJIOCTIOBHYIO, @ MOXET OBITH
Y BBICKOYKOJ, MOXXET OBITD JIellIeBOI IIPOCTUTYTKON V/IU J0-
POTro¥l KEHIIVHO, MO>XeT OBITh XOPOIIO WV IIOXO OZETO,
MOXXET Ipefarb cBoil pop. lanee oH muiet: «locymapcTBo
IPUXOAUT B YIIA[OK, €C/IM B HEM XOPOILO XUBYT T€, KTO €ro
paspyllaerT, 1 IJIOXO XXUBYT Te€, KTO €ro yKpeIvideT... Jlo/keH
IIPU3HATBCS, YTO MHe OBUIO JOBOJIBHO HEYIOTHO B TOCYHap-
CTBe, CO3[JaHHOM HAIlMMM OTLIaMM, OOPOBLIVIMIICS 3a CBET-
noe Oynyliee, 1 HUKOTJA He YyBCTBOBAI cebsA B HEM XOpO-
0. IToromy 4TO rocymapcTBo OTLBI KPOMUIN HE IO MOUM, a
II0 CBOMM MepKaM, OHM CO3[IaBajIli €ro He [ IIOTOMKOB, He
IUIA TeTell, He UIA Hac, a TOJNbKO WA ceOsa». ITaBuya emje B
XX cToneTuy KpUTUKY 3aC/Ty>KEHHO Ha3BaJIN «II€PBBIM I/ Ca-
TenieM XXI Beka». V1 oH, 110 cyTu, BbIpasui TO, 4TO JO/IKHbI
4yBCTBOBAaTb COBPEMEHHbBIE MOJIOAbIE M0 B Poccunm 110 oT-
HOIIIEHNIO K HallleMy 0ojiee CTapIieMy IOKOIEHNIO.

borock, 4TO He BCe MBI, poauBIINECA [0, CKaKeM, 1980
rofia, OCO3HaeM, 4YTO TOCYAApCTBO MOJ HasBaHueM Poccusa
(opunmanpHo CCCP) npy HameM y4acTuy (2 paBHOAYIIHOE
y4JacTue HefiesHUEM ellje 60jiee OTBETCTBEHHO) 01arOIONy4-
HO (TO ecTb OYTH 6e3 KPOBM) MCYE3TIO C INLa 3eMIIN, a B HO-
BOM, paHee HUKOIZA IeONONUTNYECKN HE CYILIEeCTBOBABIIEM
rocygapcTBe ToXKe 1of, Ha3BaHyueM Poccys Mbl He 6ortee 4eM
HEe OY€Hb IOHATHbIE IIPUIIEIbLBI V3 COBETCKOTO IIPOILJIOTO.
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MBbl oy, OTepsIBILME CBOE TOCYAAPCTBO, @ 3HAUUT, U He 00-
JTafiatolyie KaKMM-1M00 aBTOPUTETOM ITIepe IUIIOM €ro Hbl-
HELIHNX PaK/JaH, TeM 0ojiee YTO MBI IIPOJJO/KaeM MBIC/TUTh
crappiMy Kareropusimu: Kto B Macmtabe CCCP, kto — Mo-
ckoBcKot Pycu. Ilogmnnaneie ke xo3seBa coBpeMenHon Poc-
CUM — JIIOOY, POAUIIVECA B HEM, U, IIOXKAJIYI, T€ KTO He yCIIel
B CCCP npucarnyTb JleHuHy 1 napTun fake B Ka4ecTBe -
OHEepa, TO eCThb popuBIIMecs He paHbuie 1983 roga. OHu npy-
TOro rOCYlapCcTBa, KpOMe HbIHEIIHETO, He 3HAIOT I HE OY€Hb
VIHTEPECYIOTCA MUCTOPUYECKMMM KOMIUIEKCAMU, PEMMHIC-
LEeHUVAMY M MeMYyapHbIMU BcxunaMmu. Kpome Toro, onn Bce
OosIbIIe OT/JA/IAIOTCS OT HAC Ha BOTHE COBPEMEHHOI TeXHOJIO-
IMYeCKOy peBomouyy. Me>xxly CerofHAIHNMY U IOCTCOBET-
CKVMMM POCCUAHAMU He IIPOCTO pa3pbIB IIOKOJIEHNIA, @ pa3pblB
cTpaH u cpenpl oburanusa. Ecmu mbl ceityac, korma Poccns
reorpaduyecky otTopolreHa oT EBpoIbl Ha THICAYM KMTOMe-
TPOB, BCe ellje IPOJo/bKaeM rOBOPUTD 00 OKHaX U GOPTOYKaX
B EBpory, To Hallla MOJIOZIEXXb HE HY)XXIAETCA JaXke B IBEPU,
TaK KaK IIPOCTO He BUAUT HUKAKOM CTEHbl. BO3MOXXHOCTb
Che3UThb AELIeBbIM TYPOM IIOKa HE JIMMUTUPOBAHA, a IIPU
K€JIaHVY, HACTOMYMBOCTY ¥ 3HAHUM A3bIKAa KOK/II U3 HUX
MOXXET HaJiesITbCA NMPOPBAThCA IO IpaHTaM Ha y4eOy, a 6e3
rpaHToB U Ha pabory. Ckopo moboit pedepeHyM U BHIOOPHI,
OIIpOC 06 OTHOLIEHMN K TI0O0MY 3aKOHY U T.JI. MO>KHO OyfieT
IIPOBOAUTH B 12 4aCOB MOCKOBCKOI'O BpEMEHM OJHOBPEMEH-
HO I10 BCEJl CTPaHe C MCIIO/Ib30BaHMEM KOMIIBIOTEPOB U MO-
OMNBHBIX TeneOHOB C 3/MEKTPOHHBIM KOHTPOJEM, MPeNoT-
BpAIJAIOLIVIM IIOATACOBKY pe3ynbTaToB. JlyMaro, JeT 4yepes
HECKOJIBKO OHM IIPOCTO PA3TOHAT BCIO NOIUTUYECKYIO IJINTY,
UTPAOLYIO C HUMM CeT9ac B KOMCOMOJIbCKIIE IOAJaBKY TUIIA
«HAIIN-BAIlN», a 3A0[JHO ¥ HAYYHYIO I/IUTY, €C/IN Ta He Ipef-
JIOKUT UJEN, COOTBETCTBYIOIMeE 3aladaM XXI cToneTus.
Jymalo, 4TO BO3MOXXEH IIOJIOKUTE/IbHBIN IIE€PeIoM
B M3y4eHNM Gpumocodcko-IpaBoBoii mpobdreMs! GopMupoBa-
HJA HOBOJM KOHCTUTYIMMOHHOV MOZENN IIPaBOBOrO rocypap-
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ctBa B Poccum XXI Beka, KOTOpas IIOMOXXET CTAHOBJIEHNIO
CTpaHbI ¥, B KOHEYHOM CYeTe, MOXKET CTaTh 00pasloM s
MHOTUX JIPYyTUX roCcyfapcTB. Kak pas To Hallle IOKO/IEHME U
IO/DKHO JleNlaTh, IOCKO/IbKY Halll IIOC/IENHUI UCTOPUYECKNI
MAHC (CBOVI YIIYCTM/IN BO BpeMs NepecTpoiiKu) — AaTb MO-
JIOABIM IpakflaHaM COBpeMeHHOI Poccyn st o6yMbIBaHA
T€ MBIC/IM, KOTOPbIE IIOMOTYT MM MCIIONb30BaTh MMEIOLMECs
Yy HUX IIPEUMYLIECTBA X035€B COBEPLIEHHO HOBOIO TOCy/ap-
CTBa, YTOOBI OCHOBATh €r0 Ha TEePENOBbIX MESX, KOTOPHIMU
OHM ellle U MOJENIATCA C Ye/IOBEYECTBOM, a TaKXe IPOTUBO-
[elICTBOBATh IIOIBITKAM 3arHaTb CTPaHy B CTapoe IIPOKPY-
CTOBO JIOXKE «HOBOTO MyynTapuctckoro Coserckoro Comwsanr.
He oTBeTMB Ha 3TOT IOCIENHUI MICTOPUYECKUI BBI3OB, MbI
0e3 6O/IBLIOTO IT0YeTa COMJIEM CO CLIEHBI U IIOYTI MTHOBEHHO
MOYKEM CTEPETHCA B IAMATY MOJIO[OTO ITIOKOJIEHN .
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